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THE FULL GOSPEL CHURCH OF GOD IN SOUTHERN AFRICA 

1. The Full Gospel Church of God in Southern Africa is a non-profit organisation 

that serves as the administrative center of the organisation for: 

 

1.1. existing assemblies; 

1.2. workers; 

1.3. ministers, including evangelist, missionaries, probationary and ordained 

pastors; 

1.4. local preachers, lay preachers, licensed ministers and Christian workers. 

 

2. The Full Gospel Church of God in Southern Africa is also tasked to establish 

local churches, organized upon a sound Scriptural basis; Sunday schools and 

Bible training institutions for the training of potential ministers and Christian 

workers. 

 

3. The operation of the Full Gospel Church of God in Southern Africa and all 

members, assemblies and workers are governed by the Constitution of the Full 

Gospel Church of God. A copy of same will be made available on request.  

 

4. The leadership of the Full Gospel Church of God in Southern Africa is as follows: 

 

4.1. Dr A. S. van Deventer (Moderator); 

4.2. Pastor S. C. Petersen (Secretary General); 

4.3. Pastor T. I. Mufamadi (Executive Council); 

4.4. Pastor E. J. Moodley (Executive Council);   

4.5. Pastor J. Z. Mvelase (Executive Council); 

4.6. Pastor P. S. Samuels (Executive Council); 

4.7. Pastor H. R. Mashila (Executive Council); 

4.8. Pastor G Moodley (Executive Council); 

4.9. Pastor M. M. Berrange (Executive Council); 

4.10. Pastor R. Pelser (Executive Council); 

4.11. Pastor M. C. Barnard (Executive Council); 

4.12. Pastor P. A. Buckley (Executive Council); 
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4.13. Pastor L. Sanabria (Executive Council) and 

4.14. Pastor N. M. Bowers (Executive Council). 

 

5. The Full Gospel Church of God in Southern Africa consists of 888 assemblies, 

1409 workers, 947 ministers (including evangelist, missionaries, probationary 

and ordained pastors) and 462 local preachers, lay preachers, licensed ministers 

and Christian workers.  

 

HISTORY OF THE FULL GOSPEL CHURCH OF GOD IN SOUTHERN AFRICA 

6. In the year 1860, as a direct result of a call to prayer that was published in the 

Kerkbode of the Dutch Reformed Church of South Africa, the Holy Spirit was 

poured out in the Dutch Reformed Church in Worcester in the Cape, and later in 

other congregations as well. 

 

7. This "revival" was echoed in the Zoutpansberg in Northern Transvaal in the late 

1870's and spread to all sections of the population in that area. It appears that 

the D.R.C. could not comprehend or adapt to some of the manifestations of that 

revival and we hear very little of it again. Nevertheless, there were families that 

received salvation at that time and a generation later, at the end of 1890 and 

early in the 1900's we find born again believers who were experiencing the 

baptism with the Holy Ghost and speaking in tongues. 

 

8. In the year 1909 George Bowie came to South Africa as a missionary sent from 

the Bethal Pentecostal Assembly, under the leadership of Minnie Draper, Newark 

in New Jersey, U.S.A It was in the month of April 1910 that the Pentecostal 

Mission was started, and this Pentecostal Mission was to become The Full 

Gospel Church of God in Southern Africa, a bilingual Church. 

 

9. The initial vision of George Bowie was to Evangelise the indigenous inhabitants 

of South Africa. This vision never faded and the Church extended the preaching 

of the gospel to many areas in South and Southern Africa, as far as the Belgian 

Congo. As early as 24 June 1915, W.F.R. Burton and James Slater were 
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certificated by the Executive Council and opened the Congo to the Gospel. The 

whole of South Africa, Mozambique, South West Africa, Botswana, Lesotho, and 

the then Rhodesia and further north to the Equator, heard the Gospel through 

many under the banner of the Full Gospel Church. 

 

10. A great work was being done amongst the, so called, Coloured Community. 

Since 1925 J F Rowlands, and later with his brother Alex at his side, initiated and 

led a mighty Evangelistic thrust which has continued to this day in the Indian 

Community For many years the White community had the oversight of the whole 

Church and all the Departments were subject to the Executive Council in lrene. 

Since 1986 all the communities had their own Moderators and Executive 

Councils, with representation on the General Moderateur. This constituted 4 

associations in one Church. 

 

11. In 1951 a wonderful event took place, under the guidance of the Lord, when the 

Full Gospel Church amalgamated with the Church of God, Cleveland, U.S.A., 

which church is represented in 162 countries of the world by means of a World 

Missions Programme. The blessings and fellowship of our American brethren 

has made a wonderful contribution to the Full Gospel Church in Southern Africa. 

This amalgamation has been extremely beneficial and we thank our Brethren of 

the Church of God for their unfailing loyalty and love. 

 
12. Negotiations for change were in progress for some 16 years and eventually it 

was agreed that those communities who so desired could unite to become one 

Integrated association within the Full Gospel Church of God, and in March 1990 

the United Assemblies of the Full Gospel Church of God was constituted, 

consisting of the majority of the Black Community, the so called Coloured 

Community, the Indian Community, and a small group from the White 

Community. The Church now had 2 groups instead of 4, the lrene Assemblies 

and the United Assemblies. More than 7 years later, in October 1997, we had 

the joyous experience of the whole Full Gospel Church of God in Southern Africa 

uniting to become one structural organisation, for which we praise the Lord., thus 

sculpturally representing the Body of Christ. 
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13. The Full Gospel Church has approximately 1500 Workers. The 242 Assemblies 

of the lrene Association were united with the 586 assemblies of the United 

Association resulting in a total of 828 assemblies in the United Full Gospel 

Church of God, with a conservatively estimated membership of 350 000 

members, excluding Namibia. 

 

14. The Church has two Old Age Homes and a number of Creches operating on a 

local Assembly basis. There are also a variety of "Feeding Schemes" being 

operated by local Churches and more are in the "pipeline". There is one school 

that operates the "Accelerated Education Programme". The Church also has 4 

accredited Training Colleges plus an accredited Correspondence College with 

approximately 650 students enrolled. There are a further two Theological 

Schools. 

 

VISION OF THE FULL GOSPEL CHURCH OF GOD IN SOUTHERN AFRICA 

15. The vision of the Full Gospel Church of God in Southern Africa arises from the 

understanding of what the sovereign GOD purposes to do for and through His 

Church. 

 

16. The Full Gospel Church of God is to be a movement committed to the authority 

of the Holy Scripture for faith and direction. A fellowship whose worship brings 

God's power into life of the church and extends that power through the lives of 

believers into the marketplace of life. A body that is directed by the Spirit fully 

understanding that baptism in the Holy Spirit is both a personal blessing and an 

endowment of power for witness and service in fulfilling the Great Commission. 

A people who hunger for God, experience the presence of God, and stand in awe 

of His holiness as He transforms believers into conformity with Christ, in 

character and purpose. 

17. A New Testament church which focuses on the local congregation where the 

pastor nurtures and leads all members to exercise spiritual gifts in ministry. A 

church that loves all people and stands opposed to any action or policy that 

discriminates against any group or individual because of race, colour, or 
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nationality. A movement that evidences love and concern for the hurts and 

loneliness of the unsaved through aggressive evangelistic, discipling and 

nurturing ministries. A church that is Christ-centered, people-orientated and 

needs sensitive in all its programmes and ministries. A movement that promotes 

policies and ministries which reflect an open, sincere effort to remain relevant to 

each generation. A prophetic people who herald our Lord's return and a coming 

Kingdom. 

 

BACKGROUND 

 

18. Pastor Gerhard Du Preez is the pastor of one of our local churches in Bellville, 

Faith Tabernacle Full Gospel Church of God. 

 

19. During January 2016, one of our Pastors, Pastor Gerhard Du Preez was served 

with notice to appear before the Commission for the Promotion and Protection of 

the Rights of Cultural, Religious and Linguistic Communities (hereinafter referred 

to as “the CRL Rights Commission”) on 12 February 2016. 

 

20. Pastor Du Preez appeared before the CRL Rights Commission accompanied by,  

Madelein Soné Botha (legal representative of the local church at the time), Pastor 

Graham Taff (Regional overseer Western Cape), Pastor Stafford C. Petersen 

(Secretary General of the Full Gospel Church of God in Southern Africa) and 

Hans Badenhorst (legal representative on national level at the time).  

 

21. The Full Gospel Church of God in Southern Africa (hereinafter referred to as “the 

organisation”) co-operated fully with the CRL Rights Commission. 

 

22. Upon the release of the report by the CRL Rights Commission, deep concerns 

were raised by the organisation. 

 

23. On the 7th of February 2017, Pastor Du Preez was invited to attend a consultative 

workshop hosted by the CRL Rights Commission, which workshop was held on 

the 10th of February 2017 at the Baxter Theatre in Cape Town. 
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24. In circumstances where Madelein Soné Botha has been tasked and mandated 

by Pastor Stafford Petersen to prepare written comments on the report on behalf 

of the organisation, she in fact attended the aforesaid workshop. 

 

25. The CRL Rights Commission assured and undertook at the workshop that 

organisations like our organisation will not be affected by the proposed 

regulation. 

 

26. The CRL Rights Commission explained that each church will have to belong to 

an umbrella organisation and be subject to regulation within the umbrella 

organisation. 

 

27. The CRL Rights Commission further undertook and assured the attendees that 

the proposed regulation will be done internally within the umbrella organisation 

and the CRL Rights Commission will not intervene in matters regulated within 

the umbrella organisation. 

 

28. It was stated that there will be a peer review board for each religion to resolve 

matters that could not be resolved within the umbrella organisation. The 

proposed peer review board will then report on recommendations and findings to 

the CRL Rights Commission. 

 

29. As was emphasized by the CRL Rights Commission, pre-existing umbrella 

organisations, such as the Full Gospel Church of God, South Africa, will not be 

affected as there is already a constitution in place and matters are regulated 

within the organisation. It was further emphasized that the organisation will be 

self regulating. 

 

30. Furthermore, it is proposed that the organisation will furnish a list of pastors within 

the organisation setting out their training and experience, to the CRL 

Commission and the CRL Rights Commission will verify and validate the 

individual pastors. This aspect will be dealt with in detail. 
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31. It is against the backdrop and undertakings and explanations given by the CRL 

Rights Commission on Friday, 10 February 2017 and at Cape Town that the 

commentary is delivered. Should the scope of undertakings be amended, we 

expressly reserve our rights to lodge further commentary. 

 

SUMMARY 

32. The Full Gospel Church of God in Southern Africa (hereinafter referred to as “the 

organisation”) recognise that there are isolated incidents of excess and abuse 

taking place in the name of faith, and share the CRL’s concerns in this regard.  

 

33. We commend the CRL Rights Commission (hereinafter referred to as “the CRL”) 

for what we believe to be a bona fide effort to prevent and combat the 

“commercialisation” of religion and abuse of people’s belief systems.  

 

34. Our concerns are that the Report, particularly the proposed regulation of religion 

in South Africa, if implemented, would violate the constitutional rights of freedom 

of religion, belief and opinion (s 15) as well as freedom of association (s 18).   

 

35. We would specifically point out that, contrary to what the Report purports to 

suggest, the proposed regulation of religion is not congruent with the South 

African Charter for Religious Rights and Freedoms (SACRRF), to which the CRL 

is a signatory.   

 

36. Procedurally, while we accept the CRL’s good intentions in adopting a “random 

sampling method” to select the religious institutions summonsed to appear 

before the Commission, we are concerned that the investigation and the findings 

pursuant thereto are not representative of the broad spectrum of religious 

communities in South Africa. Furthermore, there is a serious disconnect between 

the (restricted scope of) the Summons issued to religious institutions and the 

matters covered during the hearings, and the far-reaching regulation of religion 

subsequently proposed in the Report.  As a result of this flawed process, the 

Report is likely to be open to challenge on judicial review. 
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37. Substantively, the various problems identified by the CRL in its Report can be 

categorised under the following headings:   

 

a. Practices that are unusual, but not harmful or unlawful: In this 

regard, it is important to note that our Constitutional Court has already 

held that people must be free to believe, even if their beliefs (or the 

expression thereof by way of practice) seem “bizarre, illogical or 

irrational”;  

  

b. Practices that are potentially harmful / dangerous or unethical: It is 

submitted that these problems should be dealt with in terms of the 

existing civil and criminal law. In this regard, it is pointed out that it is not 

correct, as repeatedly stated by the CRL, that it can only intervene if 

prompted to do so by the victims (who in many instances, are willing 

participants); 

 

c. The “commercialisation” of religion:  It is submitted that while one 

may (justifiably) feel a sense of moral outrage at “charlatans” and “con-

artists” who exploit the poor and vulnerable in society, unless such 

“commercialisation” also amounts to harmful or unlawful activity, there is 

no legal justification for intervention;  

   

d. Non-compliance with the law: It is submitted that the obvious solution 

for this “problem” identified by the CRL in its Report, is implementation 

and enforcement of the existing laws; 

 

e. Non-enforcement of the law:  It is submitted that the obvious solution 

for this “problem” identified by the CRL in its Report, is more effective 

implementation and enforcement of the law by the State; and 

    

f. Lack of good governance:  It is submitted that the CRL has a very 

important role to play in educating religious institutions, practitioners and 

communities among all religions, in this regard – for example, by 
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providing sample constitutions, memorandums of incorporation, board 

resolutions, etc.  Ideally, the CRL would function as a “one stop shop” 

for religious institutions and practitioners on issues affecting them. 

 

38. The CRL’s proposed solution to the above problems, is the broad-scale 

regulation of religion in South Africa. This, in terms of the Report, would take two 

forms: 

 

a. Amending existing legislation, so as to legally compel all religious 

institutions to register as a non-profit organisation (NPO), a non-profit 

company (NPC) or a public benefit organisation (PBO);  and 

 

b. Additionally, creating new legislation that would 

 

i. establish criteria for the recognition of a religion as such;  

ii. create a number of regulatory bodies responsible for the issuing 

and revoking of operating licences to all religious institutions and 

practitioners (depending on their doctrine); and  

iii. playing a broad policing role over them. 

 

Amending Existing Legislation: 

39. In the event of this recommendation being implemented, it would amount to State 

regulation of religious institutions. In each instance, an organ or functionary of 

State would have the ultimate power to decide whether or not to register a 

particular religious institution, without which an institution would not be allowed 

to operate.  

 

40. Furthermore, the  State, organ or functionary of State would have the ultimate 

power to decide whether a minister or preacher is allowed to preach in that the 

minister or preacher would have to be verified and registered as such. 

 

41. There is further no guarantee that compulsory registration will be effective in 

preventing and combating the problems identified by the CRL in its Report, and 
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it will probably not stop people from meeting for religious purposes and 

expressing their religious convictions and beliefs as they choose. There is a 

strong likelihood of non-compliance with compulsory registration, which will 

further undermine the rule of law.   

Additionally, creating new legislation: 

42. Although the Report purports to encourage “self-regulation”, it is clear that 

something far more intrusive is in fact being contemplated. In whatever “self-

regulatory” terms this is couched, these regulatory bodies, specifically the Peer 

Review Committee will be State-appointed, State-funded and State-controlled. 

As a result, the proposed legislation may amount to State regulation of religion.  

 

43. Compulsory registration and licencing of religious institutions and practitioners 

will disrupt the co-operative model of religion / State relations that has been in 

place in South Africa for decades, and replace it with a State regulatory model, 

with severe implications for religious freedom and religious communities in South 

Africa.  

 

44. The proposed regulation of religion is also not practical. For example: how could 

a multi-faith Peer Review Council sit as “judge” over a dispute within a particular 

religion; and how would a single faith Peer Review Committee “judge” a dispute 

between churches or denominations holding to a significantly different 

interpretation of the same Scripture?  

 

45. In so far as the proposed umbrella organisations are concerned, the requirement 

that every religious institution and/or practitioner be legally compelled to belong 

to an umbrella organisation is a violation of the fundamental right to freedom of 

association, which guarantees an individual, a group of individuals or an 

organisation the right to choose their associates. It is trite law that the right to 

associate includes the right not to associate, and the CRL thus cannot force any 

religious institution or practitioner, against their will, to “belong” somewhere. 
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46. The CRL Chairlady has repeatedly compared the religious sector to the medical 

and legal professions, and suggested that if they (doctors and lawyers) are 

regulated, there is no reason why the “religious profession” (religious institutions 

and practitioners) should not be regulated either. However, religious practitioners 

are not the same as lawyers or doctors.  While it is obvious that, in the case of 

lawyers or doctors, objective criteria exists against which legal or medical 

opinions or practices can be measured, the same is not true of religious beliefs 

and practices which are constitutionally protected even if they are “bizarre, 

illogical or irrational”.  In a country that has a constitutionally protected right to 

religious freedom, it is unacceptable that the State would lay down objective 

criteria against which religious convictions and beliefs will be measured. 

 

47. From a constitutional perspective, the CRL’s proposed regulation of religion in 

South Africa, if implemented, will violate the constitutional right to freedom of 

religion, as defined and given effect by the SACRRF.  

 

48. While s 36 of the Constitution allows for the limitation of fundamental rights in 

certain circumstances, the proposed recommendations do not satisfy these 

criteria. In particular, it is pointed out that the CRL Report itself acknowledges 

that there are various laws in place that govern religious communities, and that 

these laws should be more strictly applied. In the circumstances, a strong 

argument can be made that there are less restrictive means available to achieve 

the same purpose, and that this fact seriously undermines the necessity for new 

legislation that will have a sweeping and far-reaching impact on the right to 

religious freedom.  

 

49. It is submitted that, rather than creating a new law which would place an 

additional burden on the already strained resources of government, the Police 

and the courts, government should focus its energy and resources on enforcing 

the existing laws to address the problems identified by the CRL in its Report.  

 

50. In light of the aforegoing, the recommendations for the proposed regulation of 

religion in South Africa cannot be supported and we strongly appeal to the CRL 

to hold back the referral of its recommendations to Parliament, until such time as 
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a broad consultative process with the religious sector has taken place to discuss 

the way forward.   

 

51. One outcome of such a process could be the adoption of a “Code of Ethics” to 

which religious institutions and practitioners would be encouraged (but not legally 

compelled) to subscribe. The SACRRF provides a foundation for this work, which 

could make a valuable contribution to the constitutional exercise of the right to 

religious freedom, and the rights of religious communities, in South Africa. 

 

52. The Full Gospel Church of God in Southern Africa and its legal representative, 

Madelein Soné Botha are committed to working with the CRL (who we regard as 

a co-worker and partner in ensuring that the rights and freedoms of religious 

communities in South Africa are respected, protected, promoted and fulfilled) to 

find solutions that are practical and constitutional. 

 

INTRODUCTORY REMARKS 

53. We have carefully studied: 

 

53.1. The CRL Rights Commission’s Preliminary Report of the Hearings on 

Commercialisation of Religion and Abuse of People’s Belief Systems first 

published on its website on 25 October 2016, and a revised Report 

immediately thereafter on 26 October 2016 (“the Report”); as well as 

 

53.2. Various news articles and media interviews (also with the CRL) with 

regard to this issue. 

 

54. At the outset, we want to make it very clear that we recognise that there are 

isolated incidents of excess and abuse taking place in the name of faith.  

 

55. We share the concerns of the CRL in respect of the aforementioned incidents. In 

fact, while our position herein is to ensure that freedom of religion and the 

autonomy of our organisation to govern our own affairs remain protected, we 
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would like to emphasize that unlawful and/or harmful acts committed in the name 

of religion cannot be defended based on the right to religious freedom. 

 

56. We categorically state that our organisation do not in any way associate with 

these “charlatan” preachers and “con-artists”, whose reported actions are 

completely contrary to Biblical teaching and practice. While the Bible teaches 

that the Lord Jesus Christ healed people of all manner of diseases and ailments 

during His earthly ministry, He always did so in a way that protected their dignity 

as human beings made in the image of God. On no occasion did He act in a way 

that caused physical harm to people or further endangered their health.  

 

57. Against the above background, we really do appreciate the CRL’s efforts in 

investigating these issues and commend the CRL for what we believe to be a 

bona fide effort to prevent and combat the “commercialisation” of religion and 

abuse of people’s belief systems. In considering the appropriate action to be 

taken, we believe that the extent of such abuses, amongst other things, should 

be taken into account. 

 

58. We are concerned however that the Report, particularly the proposed regulation 

of religion in South Africa, if implemented, would violate other constitutional 

rights, including particularly Freedom of Religion, Belief and Opinion (section 15 

of the Constitution) and Freedom of Association (section 18 of the Constitution).  

 

59. The purpose of this Submission is to raise our concerns regarding the proposed 

regulation of religion as recommended by the Report and to offer possible 

alternative solutions that we believe to be both constitutionally permissible and 

practicable.  

 

60. Our objective is not to ‘attack’ the CRL or the good that it is trying to achieve, but 

rather to work alongside the CRL in finding solutions that will serve religious 

communities and protect their right to religious freedom. 

 

THE CONSTITUTIONAL FRAMEWORK 
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61. At the outset, and with a view to placing the CRL’s investigation and Report in its 

proper (legal) context, we mention the constitutional framework within which the 

fundamental right to religious freedom finds expression. This important 

constitutional right can only be limited where permitted by this framework. 

 

62. In South Africa, the relationship between religion and the State corresponds to a 

co-operative model. Freedom of Religion is acknowledged and constitutionally 

guaranteed - granting individuals, religious institutions and communities 

maximum freedom to teach, preach and practise their religious convictions and 

beliefs, and to operate religious institutions, within the law of the land; while 

placing a duty on the State to create a safe environment for religion and religious 

freedom to thrive.  Section 7 of the Constitution places a duty on the State to 

“respect, protect, promote and fulfill the rights in the Bill of Rights”, including 

therefore the right to religious freedom (s 15) and the rights of religious 

communities (s 31).  

 

63. While there is currently no Act that specifically gives expression to the 

fundamental right to Freedom of Religion, case law as well as the SACRRF guide 

our understanding of the meaning of Freedom of Religion in a South African 

context. 

 

64. Our Constitutional Court has on various occasions affirmed the importance of the 

right to freedom of religion and has subsequently given content to this 

fundamental right as follows:  

 
64.1. In S v Lawrence; S v Negal; S v Solberg, the Constitutional Court 

defined “freedom to believe” as “the right to entertain such beliefs as a 

person chooses, the right to declare religious beliefs openly and without 

fear or hindrance or reprisal, and the right to manifest religious beliefs by 

worship and practice or by teaching and dissemination.”1; 

 

                                                           
1 (CCT38/96, CCT39/96, CCT40/96) [1997] ZACC 11; 1997 (10) BCLR 1348; 1997 (4) SA 1176 (6 October 

1997) at para [92] 
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64.2. Thereafter, in Prince v President of the Law Society of the Cape of 

Good Hope, the Constitutional Court stated that people must be free to 

believe, even if the belief is “bizarre, illogical or irrational”2; 

 

64.3. In Christian Education South Africa v Minister of Education, the 

Honourable Justice Sachs stated that “freedom of religion goes beyond 

protecting the inviolability of the individual conscience.  For many 

believers, their relationship with God or creation is central to all their 

activities. It concerns their capacity to relate in an intensely meaningful 

fashion to their sense of themselves, their community and their universe.  

For millions in all walks of life, religion provides support and nurture and 

a framework for individual and social stability and growth.  Religious 

belief has the capacity to awaken concepts of self-worth and human 

dignity which form the cornerstone of human rights.  It affects the 

believer’s view of society and founds the distinction between right and 

wrong.  It expresses itself in the affirmation and continuity of powerful 

traditions that frequently have an ancient character transcending 

historical epochs and national boundaries”3;   

 

64.4. In MEC for Education:  Kwa-Zulu Natal & Others v Pillay4, the 

Constitutional Court held that “it is accepted both in South Africa and 

abroad that, in order to determine if a practice or belief qualifies as 

religious, a court should ask only whether the claimant professes a 

sincere belief5”. The Court held further that both voluntary and mandatory 

religious practices are constitutionally protected6;  and 

 

64.5. Most recently, in the case of De Lange v Presiding Bishop of the 

Methodist Church of Southern Africa for the time being and 

Another, the Constitutional Court was requested to test the Methodist 

                                                           
2 (CCT36/00) [2002] ZACC 1; 2002 (2) SA 794; 2002 (3) BCLR 231 (25 January 2002) at para [42] 
3 2000 (1) BCLR 1051 (CC) at para [36] 
4 (CCT 51/06) [2007] ZACC 21; 2008 (1) SA 474 (CC); 2008 (2) BCLR 99 (CC) (5 October 2007) 
5 At para [52] 
6 At paras [66] – [67] 
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Church’s Biblical position on “marriage” (which was alleged to be unfairly 

discriminatory against homosexual people) against the Constitution. In 

that case, the Court upheld the “doctrine of entanglement” and refused 

to entertain the merits of the matter, as “it would not be appropriate for 

this Court to interfere … especially considering that the line is close to 

the Church’s doctrines and values”7.   

 

65. As an institution of State, the CRL is of course bound by the Constitution as well 

as judgments of court (including the judgments cited above). As such, the CRL 

has a constitutional obligation to “respect, protect, promote and fulfil”8 both: 

 

65.1. the freedom of individuals to choose for themselves what they believe 

and how they choose to manifest those beliefs (by teaching and 

practice), even if that belief (or practice, as an expression of the belief) 

seems bizarre, illogical or irrational. There is no such thing as a “wrong” 

belief and indeed our Constitution, recognising that we live in a pluralistic 

society where people hold very diverse convictions and beliefs, calls for 

a sensitive and accommodative (rather than a suppressive or controlling) 

approach towards people’s differing beliefs. Of course, where belief 

manifests in a practice that is harmful or unlawful, the State (including 

the CRL as an institution of State) has a right and a responsibility to 

intervene in that particular situation; and  

 

65.2. the institutional freedom of religious institutions to govern their own 

affairs free from interference by the State or indeed by anyone else 

(including another religious organisation or body). Again, interference 

should be limited to protecting vulnerable members of society from 

readily discernible, serious harm and then only to the extent permitted 

by s 36 of the Constitution. 

 

                                                           
7 (CCT223/14) [2015] ZACC 35; 2016 (1) BCLR 1 (CC); 2016 (2) SA 1 (CC) (24 November 2015) at para 

[45] 
8 S 7 of the Constitution 
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66. While no fundamental right (including the right to religious freedom) is unlimited, 

s 36 of the Constitution provides that any limitation must meet the following 

requirements: 

 

“(1)  The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality and freedom, taking 

into account all relevant factors, including: 

(a)  The nature of the right; 

(b) The importance of the purpose of the limitation; 

(c) The nature and extent of the limitation; 

(d) The relation between the limitation and its purpose;  and 

(e) Less restrictive means to achieve the purpose. 

(2)  Except as provided in subsection (1) or in any other provision of the 

Constitution, no law may limit any right entrenched in the Bill of Rights.” 

 

67. The right to Freedom of Religion is also expounded and contextualised in the SA 

Charter of Religious Rights and Freedom (SACRRF), which the CRL has signed 

and endorsed. In this regard, we respectfully point out (and will later elaborate in 

greater detail) that, although the Report purports to suggest that the findings and 

recommendations are supportive of and congruent with the SACRRF9, the 

Report is in fact NOT congruent with the contents of the SACRRF. 

 

 

 

 

 

 

 

PROCEDURAL ASPECTS OF THE INVESTIGATION AND REPORT 

 

                                                           
9 Report, p 6 at para 3; p 24 at para 13; p 38 at para 19(iii) 
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68. The CRL’s investigation was launched after receiving isolated complaints of 

suspicious or untoward practices being undertaken by various pastors and 

“churches”. The CRL opted to conduct the broad scale investigation rather than 

dealing only with the isolated instances and complaints.  

 

69. We understand that it is practically impossible to consult with each and every 

religious institution within South Africa, however we are of the view that the 

institutions that were summoned to appear before the CRL is inadequate and did 

not constitute a representative demographic of religious communities within 

South Africa.  

 
70. The content of investigation was inadequate to ascertain the current state of 

affairs of religious communities within South Africa and furthermore is inadequate 

to make recommendations to Parliament.  

 
71. In the instance where Pastor Du Preez was summoned to appear it was out of 

concern and an administrative perspective that leaders from our organization 

attended the investigation.  

 
72. Pastor Du Preez is the pastor of a local church with under 200 members. No 

other assemblies from our organization were summoned to appear. Our head 

office wasn’t summoned to appear. 

 
73. When the rationale behind this was questioned at the investigation, the CRL 

informed us that they are not concerned about the head office of an organization 

but they are interested in the small churches, “at ground level”. 

 
74. The aforesaid does strike concern as it is against these investigative meetings 

that the CRL composed the report which it is intending to provide to Parliament 

along with the recommendations contained therein. 

 
75. There was no in depth investigation as to the regulatory portion or vision or 

statement of faith or any other administrative or governance related aspect of our 

organization. In our opinion this would have to be a crucial part of an investigation 

before the CRL could issue a report touching on the points which it did and to be 

used as recommendations to Parliament to implement the broad-scale regulation 
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of religion in South Africa. The CRL could not possibly state that that which is 

contained in the report is based on the current “religious state of affairs” in South 

Africa10.  

 

76. The restricted scope of the questions posed at investigative meetings do not 

support the far-reaching recommendations for regulation of religion contained in 

the report. As a result, it is fair to say that the broad religious community in South 

Africa has not been consulted, adequately or at all, with regard to the CRL’s 

proposed regulation of religion in South Africa. This is unfortunate, given the 

direct and invasive impact that the proposed regulation would have on all 

religious institutions and practitioners in South Africa. 

 

77. It is difficult to comment on all substantive issues contained in the report, largely 

due to the fact that key concerns were not defined. By way of example, the main 

focus of the CRL’s investigation was the “commercialisation” of religion and 

abuse of people’s belief systems. Nowhere does the CRL define these terms and 

explain what kind of conduct would constitute “commercialisation” of religion. 

 
78. The CRL intends to use the report to make recommendations to Parliament, 

however the report is vague on crucial aspects that will have far reaching 

implications on all religious organisations, minister and religious communities in 

general. 

 

79. Hereinbelow we will supply brief commentary and/or submissions based on 

specific practices referred to in the CRL’s report. 

 
80. In the specific instance where pastors instructed congregants to eat grass, such 

practice is unusual, however people should be free to believe and express their 

believe through practice even if the belief is “bizarre, illogical or irrational”11. 

 

81. There are numerous instances outlined in the report and while we and/or the 

general public and/or the CRL may not agree with or understand which are 

                                                           
10 Report, p 3 read with pp 9 - 10 
11 (CCT36/00) [2002] ZACC 1; 2002 (2) SA 794; 2002 (3) BCLR 231 (25 January 2002) at para [42] 
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questionable practices but are not harmful and/or dangerous and/or unlawful, but 

it should not be lost from sight that people have a constitutional right to believe 

and/or practise their beliefs without interference or punishment, as long as it is 

not potentially harmful / dangerous or unlawful.    

 

82. The CRL has a mandate to mandate to protect the freedom of religion and 

religious rights of all religious communities in South Africa, impartially and without 

favour or prejudice12.  

 

83. Therefore, and taking into account the role of the CRL whilst having appreciation 

for the concern expressed by the CRL that the name of Christianity is being 

tarnished by these “charlatans” and “con-artists” who claim to act in the name of 

Jesus Christ, we respectfully submit that it is not the Commission’s role, as an 

institution of State, to start judging what is and what is not Biblical, or what is and 

is not good for Christianity. That is the privilege and responsibility of the Church 

(unless, of course, those practices are potentially harmful / dangerous or 

unlawful, in which case the State has a right and responsibility to intervene).       

 

84. From a Christian point of view, it is respectfully pointed out that “charlatans” are 

not a new problem, but have existed for the last 2000 years. In fact, throughout 

the Bible (Old and New Testament), there are examples of false teachers and 

prophets claiming to speak in the name of the Lord, and therefore Christians are 

not / should not be surprised to find that they are active also in our own day and 

in our own communities (and will be until Jesus returns): 

 

84.1. The Bible warns against false prophets and teachers in Scriptures such 

as 2 Peter 1:1-313 and 2 Timothy 4:1-414, and even tells Christians not to 

                                                           
12 Section 3(c) of the the CRL Act, 2002 
13 “But there were also false prophets in Israel, just as there will be false teachers among you.  They will 

cleverly teach destructive heresies … Many will follow their evil teaching and shameful immorality.  

Because of these teachers, the way of truth will be slandered.  In their greed, they will make up clever lies 

to get hold of your money. But God condemned them long ago, and their destruction will not be 

delayed.” 
14 “I solemnly urge you in the presence of God and Christ Jesus, who will solemnly judge the living and 

the dead when He appears to set up His Kingdom:  Preach the word of God. Be prepared, whether the 

time is favourable or not.  Patiently correct, rebuke, and encourage your people with good teaching.  For 
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be surprised when they (the false prophets and teachers) attract a large 

following. Christians understand this and appreciate that their Biblical 

responsibility, not only as leaders but as every person who calls 

themselves a follower of Christ, is to test and discern those claiming to 

speak for the Lord15. Pastors, however, have the additional responsibility 

of making every effort to ensure that those under their care, know the 

Word of God and are able to discern between good and bad doctrine, 

what is of God and what is not. They do this by “good teaching” (as Paul 

encouraged Timothy to do, in 2 Timothy 4:1-4), but also by encouraging 

those under their care to study and know the Word of God for 

themselves;  

 

84.2. Scripturally and following the example of the early apostles further, 

Christians believe the Church not only has a responsibility to “judge” 

(test), but also to expose error and specifically name the teachings or 

practices that have been judged against the Word of God and found 

wanting16;  and 

 

84.3. To a greater or lesser extent, the same applies to other religions. 

 

85. Ultimately however, it is for people to make up their own minds before God, who 

will judge each according to their own, as to what they believe and do not believe 

- and it is not for the State (including the CRL as an institution of State), or indeed 

anyone else, to force them to believe otherwise.  

 

                                                           
a time is coming when people will no longer listen to sound and wholesome teaching.  They will follow 

their own desires and look for teachers who will tell them whatever their itching ears want to hear.  They 

will reject the truth and chase after myths.” 
15 1 Corinthians 5:12; Revelations 2:2.  
16 As, for e.g., we see the apostle Paul exposing Demas (2 Timothy 4:10); Hymenaeus and Alexander (1 

Timothy 1:18-20); Hymenaeus and Philetus (2 Timothy 2:15-18);  and Alexander the coppersmith (2 

Timothy 4:14-15).  Paul even rebuked Peter publicly, because of his belief in an unscriptural practice 

(Galatians 2:11-14).  Other examples include John’s naming of Diotrephus (3 John 9-11);  and Peter, 

John and Jude all exposing the error of Balaam (2 Peter 2:15, Revelation 2:14 and Jude 1:1). 
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86. Further potentially harmful / dangerous practices identified by the CRL in its 

report can be dealt with in terms of the existing civil and criminal law.  For 

example: 

 

86.1. In instances where a practice potentially amounts to an abuse of human 

rights, there is no reason why the CRL cannot investigate the complaint 

itself17 (where appropriate) and/or refer same to the South African 

Human Rights Commission (SAHRC), the Commission for Gender 

Equality (the CGE), the Equality and/or High Courts18; 

 

86.2. Where appropriate, the CRL may also refer a matter to the Police, who 

will then be tasked with the criminal investigation and prosecution on 

grounds of, for example: 

 

86.2.1. Crimen iniuria (willful injury to dignity) where for example hands 

/ objects are laid on a person’s private parts in order to make 

them more fruitful;  

 

86.2.2. (Attempted) assault where for example people are sprayed with 

Doom, made to drink engine fluid or eat live snakes/rats;  

 

86.2.3. Indecent assault (same example as above under crimen 

iniuria);  

 

86.2.4. Culpable homicide where for example a pastor negligently, and 

without advising the sick person to first consult with his/her 

medical doctor to verify whether he/she has been healed, tells 

someone to stop taking his/her medication because he/she has 

been healed and the person then dies19;  

 

                                                           
17 S 5(1)(e) of the CRL Act, 2002  
18 S 5(2)(g) of the CRL Act, 2002 
19 Compare for e.g. culpable homicide charges against medical doctors, arising from lack of proper 

medical treatment. 
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86.2.5. Crimes against property (e.g. theft, and fraud);  

 

86.2.6. Public decency offences;  

 

86.2.7. Organised crime offences;  

 

86.2.8. Substance abuse offences, etc; 

 

86.3. In this regard, we respectfully point out that it is not correct, as repeatedly 

stated by the CRL in news reports, that the CRL can only intervene if 

prompted to do so by the victims (who in many instances, are willing 

participants) and that without a (willing) complainant, there is nothing that 

can be done. In this regard, the following: 

 

86.3.1. The question of whether or not there is a complainant, is 

immaterial to the question of whether a crime will / should, or 

will not / should not, be prosecuted. For example: in the case 

of murder, the victim is dead and cannot complain or lay a 

charge with the Police. This does not however prevent, or 

excuse, the Police from investigating and prosecuting the 

suspect of the crime. Likewise, in a case of domestic assault, 

for example, the victim may not (want to) bring a complaint or 

charge against the family member who is assaulting him/her, 

but this does not prevent or excuse the investigation and 

prosecution of the crime; 

 

86.3.2. With regard to the issue of consent, persons are theoretically 

free to waive their legal rights if they choose. Thus, in the case 

of a delict (a “civil wrong”), if it is shown that a victim has of 

his/her own free will consented to (the risk of) suffering the 

harm involved, the wrongdoer may be excused for his/her 

harmful conduct. The principle that applies, is that of volenti 

non fit injuria which means “an injury is not done to one who 

consents”; 
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86.3.3. A typical example would be where a participant in lawful sport 

consents to, or voluntarily assumes, the risk of bodily injuries 

normally occurred in the course of the game, while the game is 

being played according to the (express or implied) rules. Thus 

a rugby player would not ordinarily be sued or prosecuted for 

an injury inflicted on another player during a tackle as this is 

part of the normal, anticipated and accepted risks of the game.  

However, if one player were to intentionally assault another 

player during the game, the wrongdoer would not be able to 

hide behind consent; 

 

86.3.4. However, the principle of volenti non fit injuria applies to a 

limited extent in the criminal law. The reason for this is that a 

crime is not simply the harm sustained by the victim, but is 

viewed as harm against the community as a whole. Thus the 

perpetrator of a criminal offence is not generally excused 

because the victim has given his/her consent to the crime; 

 

86.3.5. South African case law (pre-Constitution) has already 

established that consent will excuse (or legalise) aggressions 

for religious, customary and superstitious practices only where 

minor injury results, or is likely to result, unless the practice 

seriously offends public policy.  Thus: 

 

86.3.5.1. In R v Njikelana20 where X rubbed a powder, 

believed to be an aphrodisiac on Y’s private parts 

causing her some pain, Y’s consent relieved X of 

liability for indecent assault; 

 

                                                           
20 1925 EDL 204 [81] 
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86.3.5.2. In R v Sikunyana21 where X burned Y’s head and 

body with live coals in order to exorcise an evil spirit, 

it was held that “a dangerous practice superstitiously 

designed to secure the exorcism of an evil spirit 

cannot be rendered lawful by the consent of the 

afflicted person”;  and 

 

86.3.5.3. Consent likewise failed in R v Phiri22, in which a 

witchdoctor inflicted “serious and long-lasting 

injuries” with a razor blade on a whole family in order 

to make them strong and rich and to heal a sick 

child.  The sick child was too young to consent, and 

the Court was not prepared to recognise its parents’ 

consent; 

 

86.3.6. In addition to the consent being recognised in law as described 

above, for the defence to succeed, real consent must have 

been given by a person capable of consenting (i.e. able to 

understand the nature of the act to which he/she is alleged to 

have consented). With regard to consent further, it is 

established law that: 

 

86.3.6.1. Although consent may be implied by conduct as well 

as express, mere submission is not enough; active 

consent is required;   

 

86.3.6.2. “Consent” induced by coercion, force or threats is 

not real consent for purposes of the criminal law, and 

will not excuse criminal conduct.  Likewise, fraud 

(whether active or in the form of fraudulent non-

disclosure) may nullify consent;  and 

                                                           
21 1961 (3) SA 549 (E) [82] 
22 1963 R&N 395 (SR) 
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86.3.6.3. A pre-requisite for the defence of consent further is 

that the consent covered the harm that is the 

subject-matter of the charge. A person cannot 

consent to run a risk of which he/she is unaware;   

 

86.4. The recent court interdict obtained against the “Prophet of Doom” by the 

Limpopo Department of Health in the complete High Court, is proof that 

there are existing legal remedies in place to prohibit potentially harmful / 

dangerous practices in the name of religion, and prevent it from re-

occurring. It is clear that the enforcement of laws against such “harmful” 

practices, is ultimately a matter of political will;  and 

 

86.5. In fact, we respectfully submit that if the State does not step in in 

instances where people are exposed to danger or harm, the State is 

remiss in its legal obligations as protector of its citizens and could 

potentially be held legally liable. 

 

87. In addition to practices that are potentially harmful / dangerous, the CRL has 

identified practices that are potentially “unethical”, including: 

 

87.1. “Advertisements of religious activities in public spaces, making fantastic 

and mythical promises, soliciting gifts / offerings / donations in cash or 

kind”23;  and 

 

87.2. “Abuse of media privileges, such as using TV slots as a way to advertise 

themselves or their faith or holy products and claims of healing powers 

of a wide range of illnesses and socio-economic challenges.  Advertising 

products without complying with the ASA legislation.24” 

 

                                                           
23 Report, p 7 at para (a) 
24 Report, p 19 at para 12(iv) 
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88. In an instance of false advertising, the CRL can simply refer the matter to the 

Advertising Standards Authority (ASA) to whom reference is made in the 

Report25. However, as previously mentioned in this submission, care needs to 

be taken not to label certain claims made in the name of religion as “false” just 

because they appear “bizarre, illogical or irrational”26.  

 

89. Again, from a Christian point of view: 

 

89.1. The Bible records many instances where Jesus, and also his disciples, 

had prayed for people and they were miraculously healed. These are 

matters of faith, of religious conviction and belief, which (as already 

explained above) is not for the secular State or any institution of State to 

judge; 

 

89.2. Even within Christianity itself, not all Scriptures are interpreted in exactly 

the same way. For example, the Bible commands Christians to lay hands 

on the sick and pray for healing27. Some believe, according to their 

interpretation of the Scriptures, that God’s will is always to heal now, 

while others believe that it is ultimately up to God whether a person will 

be healed this side of eternity. People must be free to believe according 

to their conscience and their interpretation of the Bible – it is a matter 

between them and God. (As mentioned earlier also, in the Pillay case28, 

the Constitutional Court held that it is irrelevant whether a particular 

religious practice is mandatory or voluntary. Both are constitutionally 

protected);  and 

 

89.3. In the circumstances, even the notion of having a superior (religious) 

body who will decide which beliefs and practices are acceptable or not, 

is unbiblical and unacceptable.   

                                                           
25 Report, p 6 at para 4 and p 19 at para 12(iv) 
26 Prince v President of the Law Society of the Cape of Good Hope (CCT36/00) [2002] ZACC 1; 2002 

(2) SA 794; 2002 (3) BCLR 231 (25 January 2002) at para [42] 
27 For e.g. Mark 16:18; James 5:14 
28 MEC for Education: Kwazulu-Natal and Others v Pillay (CCT 51/06) [2007] ZACC 21; 2008 (1) SA 

474 (CC); 2008 (2) BCLR 99 (CC) (5 October 2007) 
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90. However, where promises of miracles are made conditional on payment of 

money29, this may well fall within the scope of the “commercialisation” of religion 

(in which case the comments made below would apply). 

 

The “commercialisation” of religion: 

 

 

91. As already stated above, the Report fails to give any definition of 

“commercialisation” of religion, but cites five examples of what the CRL perceives 

to be the “commercialisation” of religion30. 

 

92. The Report also appears to overlook the fact that since time immemorial, there 

has always been an economic dimension to religious belief and practice. In this 

regard, we remind the CRL that the SACRRF specifically includes and 

guarantees that “every person has the right, for religious purposes and in 

furthering their objectives, to solicit, receive, manage, allocate and spend 

voluntary financial and other forms of support and contributions. The 

confidentiality of such support and contributions must be respected”31. 

 

93. In so far as the examples cited in the Report are concerned, and particularly the 

use of “bank speed points …  for people to swipe their bank cards during 

ceremonies”32, we do not agree with the CRL that this necessarily and all 

instances amounts to the “commercialisation” of religion (in the sense of the word 

meant by the CRL which, presumably, contains an element of manipulation for 

personal gain, often at the expense of the poor and vulnerable).  In many 

churches, speed points are used as a purely functional, safe, and convenient 

way of collecting tithes and offerings from those congregation members who 

choose to make payment this way. 

 

                                                           
29 See for e.g. Report, p 3; p 7 at para (a); and p 27 at para 14.9 
30 Report, p 25 at para 14.1 
31 S 11 of the SACRRF 
32 Report, p 25 at para 14.1(v) 
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94. In so far as the other examples are concerned, we reiterate that people are free 

to believe whatever they want to believe. In this regard, we submit that the State 

(including the CRL) can and should play a major role in educating and assisting 

religious institutions with regard to their legal and ethical obligations towards their 

members, as well as educating and informing the people of their rights (to human 

dignity, to accountable and transparent governance, etc).   

 

95. The State (including the CRL) should intervene when people are being harmed 

of unlawful activity takes place. However, if this is not the case, even where the 

State (and indeed the public at large) may (justifiably) feel a sense of moral 

outrage at these “charlatans” and “con-artists”, there is no (legal) justification 

whatsoever for intervention.  

 

Non-compliance with the law: 

   

96. The Report cites various examples of non-compliance with the law, including: 

 

96.1. “Advertising products without complying with the ASA legislation”33; 

 

96.2. “Forbidding children to attend school”34 (in breach of the Schools Act, 

1996); 

 

96.3. “The assertion and justification of registering as private companies and 

earning funds as entertainers and not as religious practitioners”35 (in 

breach of SA company laws);   

 

96.4. “Refusal to use banking facilities and keeping money collected in safes 

in the institutions”36 and “the use of personal bank accounts as the 

                                                           
33 Report, p 19 at para 12(iv) 
34 Report, p 19 at para 12(viii); p 21 at para 12.2; and p 28 at para 15(ii) 
35 Report, p 19 at para 12(xi) 
36 Report, p 19 at para 12(viii) 
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institution’s account”37 (which could, depending on the circumstances, 

be in breach of tax and/or banking laws); 

 

96.5. Under the heading “Compliance with the Existing Laws38”: 

 

96.5.1. “Some churches are not registered either with the Department 

of Social Development (DSD) as either non-profit organisations 

(NPOs) or with the South African Revenue Service (SARS) as 

public benefit organisations (PBOs)”; 

 

96.5.2. “Some religious organisations or institutions freely operate 

freely without registration or licencing certificate”; 

 

96.5.3. “Some that are registered with DSD do not even report yearly 

to the Department as required by law”; 

96.5.4. “Some do not even disclose to SARS the amount of money they 

make per year and thus avoid paying tax”; 

 

96.6. Under the heading “Misuse of the Visa Application Systems”39: 

 

96.6.1. “Some pastors apply for a different type of visa, like a visitor’s 

visa or temporary visa, and yet once inside the country, they 

demand a permanent visa or residence visa.”;  and 

 

96.6.2. Some foreign religious leaders misuse the SA visa application 

processes”; 

 

96.7. Under the heading “Flouting of Banking Rules”40: 

 

                                                           
37 Report, p 19 at para 12(x) 
38 Report, p 25 at para 14.2 
39 Report, p 26 at para 14.4. See also p 30 at para 15(ix) 
40 Report, p 26 at para 14.5 



32 

 

96.7.1. “In some cases, money collected from the members is never 

banked with any commercial bank.”; 

 

96.7.2. In some cases, where banking is happening, the money is 

banked not into the institution’s account but the spiritual 

leader’s account, thereby becoming both the pastor and 

treasurer.”; 

 

96.7.3. “Lack of fiduciary committees such as finance, internal audit 

and financial management.” 

 

 

96.8. Under the heading “Avoidance to Pay Tax to SARS”41: 

 

96.8.1. “Most institutions are registered as NPO, and their annual 

turnover is way beyond the NPO limit, and yet they do not 

declare this to SARS.” 

 

96.9. Under the heading “Uncontrolled Movement of Cash in and out of the 

Country”42: 

 

96.9.1. “Some churches tell their congregants that money has to be 

paid to their headquarters, and most of these headquarters 

are based out of the country.” 

 

96.9.2. “No permission is sought from the Reserve Bank before the 

money is taken out of the country”. 

 

96.10. Under the heading “Property bought with the Communities money”43: 

 

                                                           
41 Report, p 26 at para 14.6 
42 Report, p 26 at para 14.7 
43 Report, p 27 at para 14.10; p 30 at para 15(viii) 
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96.10.1. “In some cases, the title deeds of these religious properties 

ends up being in inappropriately registered, for e.g., 

registered in the Spiritual leader’s name.”; 

96.10.2. “This encourages the building of family empire with using 

public money.” 

 

96.11. Under the heading “Operation of Religious Institutions as Business”44: 

 

96.11.1. “Lack of clear separation between religious activity and 

business activity”. 

 

96.12. “Some religious organisations are alleged to front as faith-based 

organisations, but there were some allegations made about money 

laundering, syndicates and other illegal ways of raising funds and 

siphoning money out of the country. SARS, SAPS, Department of Social 

Development and National Treasury should ensure that these 

investigations are investigated.45; 

 

97. The fact that the Report identifies these problems as “non-compliance with the 

law”, implies an acknowledgment that there are existing laws in place to deal with 

those issues. It is self-evident that the answer to these problems, is, in the first 

instance, enforcement of the existing laws (and regulations thereto), including 

but not limited to: 

 

97.1. The Advertising Standards Authority (ASA) legislation; 

97.2. The Schools Act, 1996; 

97.3. The Companies Act, 2008; 

97.4. The Non-Profit Organisations Act, 1997 (“the NPO Act”); 

97.5. The Immigration Act, 2002; 

97.6. The Banks Act, 1990; 

97.7. The Income Tax Act, 1962; 

                                                           
44 Report, p 27 at para 14.11; p 30 at para 15(xiv) 
45 1st Report, p 31 at para 16.2 (left out of revised Report) 
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97.8. The SA Reserve Bank Act, 1989;   

97.9. The Animals Protection Act, 1962; 

97.10. The Deeds Registries Act, 1937 (relating to registration of immovable 

property); 

97.11. The Prevention and Combatting of Corrupt Activities Act, 2004; 

97.12. The Prevention of Organised Crime Act, 1998 (“POCA”);  and 

97.13. The criminal law, including the common law offences of theft, fraud, etc. 

 

98. The CRL, quite correctly, points out that allegations relating to non-compliance 

with the above laws, can be “referred to the relevant state institutions”46, and in 

fact goes so far as to state that “there is a definite need to refer specific cases 

where organisations do not comply with the law, to the relevant authorities (e.g. 

the National Prosecution)”47, who will then have the task of investigating and 

dealing with the matter in accordance with the relevant legislation. There is 

indeed nothing that prevents the CRL from so doing.  

 

99. Referring again to the court interdict obtained against the “Prophet of Doom”, 

there is also nothing that stops the CRL itself from obtaining an interdict or taking 

any other legal action (in terms of the civil, or criminal law) against any religious 

institution or practitioner that is legally non-compliant48. 

 

100. It is respectfully submitted that common sense would dictate that, rather than 

creating new laws that will place additional burdens on the already strained 

capacity of the government, the Police and the courts, resources should first and 

foremost be directed at enforcing existing laws.  

 

101. In relation to the issues mentioned under the heading “Compliance with the 

Existing Laws”49 specifically, we comment as follows: 

 

                                                           
46 1st Report, p 31 at para 16.3 (left out of revised Report) 
47 Report, p 29 at para 15(vii); p 30 at para 15(ix) 
48 S 5(2)(g) of the CRL Act 
49 Report, p 25 at para 14.2 
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101.1. Contrary to what the Report suggests50, the Non-Profit Organisations 

Act, 1997 (“NPO Act”) does not oblige religious institutions to register as 

non-profit organisations (NPOs) with the Department of Social 

Development (DSD). The fact that “some churches” are therefore not 

registered with DSD, does not make them non-compliant with the law. 

However, it is correct that those who have chosen to register with DSD 

have a legal obligation in terms of the NPO Act to report annually to the 

Department51. The Act also provides for the legal mechanisms and 

penalties in the event of non-compliance. As a result, the answer to this 

problem, again, is enforcement of the existing law.;   

 

101.2. In similar vein, although religious institutions generally register with 

SARS as public benefit organisations (PBOs), the Income Tax Act, 1962 

does not oblige them to do so. Again therefore, this is not necessarily an 

issue of non-compliance with the law. However, it is correct that all 

persons / organisations have a legal obligation in terms of the Income 

Tax Act to disclose their annual income to SARS52. The Act also provides 

for the legal mechanisms and penalties in the event of non-compliance. 

As a result, the answer to this problem, again, is enforcement of the 

existing law.; 

 

101.3. In so far as the Report suggests that religious institutions may not 

(currently) “operate freely without registration or licencing certificate”53, 

again, this is incorrect, as the law does not oblige religious institutions to 

register or to have a licencing certificate to operate. In this regard, we 

elaborate as follows: 

 

101.3.1. The fundamental right to freedom of association54 gives 

persons the right to associate and form organisations in 

                                                           
50 Report, p 25 at para 14.2(i)  
51 Report, p 25 at para 14.2(iii) 
52 Report, p 25 at para 14.2(iv) 
53 Report, p 25 at para 14.2(ii) 
54 Section 18 of the Constitution 



36 

 

whichever way they choose. This right is a correlative right, 

making good the promise of a variety of other rights and 

freedoms (including the constitutional right to religious 

freedom, and the rights of religious communities); 

 

101.3.2. In terms of (current) South African law, religious institutions 

normally associate or organise themselves in one of three 

ways: 

 

101.3.2.1. A voluntary association (VA), in terms of the 

common law. No registration is required to form a 

VA - only an agreement between three or more 

people to achieve a common object, primarily 

other than the making of profit.  The powers of the 

VA are determined by agreement (normally by 

way of a constitution) and the principles of 

common law.  If a party exceeds his/her agreed 

powers, an interested party can apply for relief to 

the High Court. Religious institutions in particular 

operate in accordance with their own founding 

documents, creeds and orders; 

 

101.3.2.2. A living trust, registered with the Master of the 

Court in terms of the Trust Property Control Act, 

1988. Trusts are subject to strict governance to 

ensure that the trustees act in accordance with 

the trust deed drawn up by the founder during 

his/her lifetime, and remain focused on achieving 

the stated public benefit objectives. The Act 

provides for the removal of trustees by the Master 

or the Court, in the event of a trustee’s failure to 

perform his/ her duties;  and 
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101.3.2.3. A non-profit company (NPC), registered with the 

Companies and Intellectual Properties 

Commission (CIPC) in terms of the Companies 

Act, 2008. NPCs, likewise, are subject to strict 

governance to ensure that members and 

directors do not benefit from NPC income or 

surpluses, and remain focused on achieving the 

stated public benefit objective. The Act also 

provides for criminal sanctions, and possible 

personal liability, in the event of non-compliance 

with the Act; 

 

101.3.3. As already alluded to above, all of the above legal entities can 

(but are not obliged to) register as a NPO with DSD in terms 

of the NPO Act. The reason why many religious institutions do 

register is because NPO registration is a requirement for most 

donor and funding agencies, and association with a 

government agency does lend credibility to an organisation.   

The NPO Act already has very specific requirements for 

religious organisations desiring to register as NPOs, including 

the submission of a constitution; keeping accounting records; 

regular submission of financial statements, and narrative 

reports of the organisation’s activities and office bearers. In 

the event of non-compliance, DSD may cancel the NPO’s 

registration as such and, in certain circumstances, refer the 

NPO to the Police for criminal investigation.  The NPO register 

is open to the public, and all documentation lodged available 

for public inspection;  and 

 

101.3.4. An organisation can also (but is not legally obliged to) register 

as a public benefit organisation (PBO) with SARS in terms of 

the Income Tax Act, 1962. The reason why many 

organisations do this is for the purpose of enjoying tax 

benefits (under s 30 and/or 18A of the Act). However, in this 
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regard it is important to note that the Income Tax Act allows a 

certain threshold profit for PBOs (and it is therefore not correct 

that they are not allowed to make any profit at all). Where no 

tax is paid, or a PBO operates as a business making profit 

over and above the allowable threshold, SARS has the power 

and responsibility to take action.  

 

101.3.5. It is important to note that registration as a PBO is completely 

separate from registration as a NPO.  It is also no longer a 

requirement that an organisation register under the NPO Act 

in order to qualify for PBO approval. However, if an 

organisation commits an offence under the NPO Act, SARS 

may withdraw the organisation’s PBO approval.  

 

102. In the circumstances, it is clear that there are already numerous laws in place 

that regulate and govern religious institutions and practitioners.  Where they fail 

to comply with the existing laws, the obvious solution is more effective 

implementation and enforcement of those very laws.  

 

103. It is important to note that religious institutions in South Africa are already heavily 

regulated and must comply with a variety of laws, including (in addition to the 

above) labour laws; health and safety laws; Protection of Personal Information 

Act, 2013 (POPI); the Promotion of Access to Information Act, 2000 (PAIA) etc.  

Compliance with all of the laws and regulations that already apply to religious 

institutions in South Africa is already a significant cost burden. The CRL’s 

proposal to legally compel religious institutions and practitioners to register and 

obtain a licence before they will be allowed to practice will undoubtedly involve 

the payment of money for the obtaining of (and renewal) of that licence, which 

will place an additional financial strain on religious institutions.  We respectfully 

remind the CRL that these religious institutions are non-profit organisations and 

almost entirely reliant on the goodwill of their members to give voluntary 

donations on a regular basis from which operation costs etc are paid.  Such 

additional operational costs may well make it impossible for religious institutions 

and practitioners, particularly in the poorer areas, to (continue to) operate.  
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104. We therefore strongly appeal to the CRL, who already have the right and the 

opportunity to enforce the extensive regulation of religion that is already in 

operation in South Africa – and in light of the constitutional right to religious 

freedom – to carefully consider whether it is appropriate to pass additional and 

very invasive legislation that may well inhibit and even prevent religious 

organisations from operating legitimately. 

 

105. If current laws are genuinely not sufficient, we respectfully submit that it would 

be prudent, from a government resource and capacity point of view, to consider 

improving and strengthening these existing laws rather than to create new ones.  

 

Non-enforcement of the law 

 

106. Some of the “problems” identified by the CRL in its Report, cannot be laid at the 

door of religious communities, including: 

 

106.1. “Loopholes in legislation which is enhanced by lack of enforcement”55; 

 

106.2. “The unavailability of the police to come to the rescue of the Commission 

…”56;  and 

 

106.3. “There is a definite need to refer specific cases where organisations do 

not comply with the law, to the relevant authorities (e.g. the National 

Prosecuting Authority)”57. 

 

107. Clearly, the answer to non-enforcement of the law is stricter enforcement of the 

existing laws (rather than creating a new law that regulates the entire religious 

sector).  Locking people in deep freezers or driving over them58, are surely 

matters that need to be reported to the Police (even by the CRL). 

                                                           
55 Report, p 19 at para 12(iii); p 28, para 15(iii);  p 29 at para 15(vi) 
56 Report, p 19 at para 12(v) 
57 Report, p 29 at para 15(vii) 
58 Report, p 28 at para 14.12(ii) 
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108. The fact that the State is not fulfilling its responsibilities (whether for reasons 

related to lack of capacity, competence or political will etc.) does not justify the 

shifting of responsibility onto the public. Ineffective law enforcement is never a 

justification for adding further burdens to the public (including religious 

communities).  

 

109. Also, if the State (including DSD, the Department of Immigration, SARS, the 

Police and courts etc.) are already failing to keep up with the implementation or 

enforcement of existing laws, it is fair to ask how it will cope with an additional 

law creating an additional burden (in terms of finance, capacity, resource, etc) 

on our already strained government departments and criminal justice system? 

 

Lack of good governance: 

 

110. The Report identifies various instances that could be grouped together under a 

“lack of good governance”. These are practices that are not necessarily unlawful, 

but are not ideal for purposes of establishing good, transparent and accountable 

administration and governance of religious institution’s affairs, for example: 

 

110.1. “Serious but not necessarily deliberate organizational and administrative 

deficiencies. This includes failure to register as NPOs and maintain of 

financial records.”59  (We reiterate that the NPO Act does not oblige 

religious institutions to register with DSD); 

 

110.2. Lack of “commitment to responsible financial management and 

accounting”60 (which could, depending on the circumstances, be a case 

of “lack of good governance” rather than “non-compliance with the law”); 

 

110.3. “Refusal to use banking facilities and keeping money collected in safes 

in the institutions”61 and “the use of personal bank accounts as the 

                                                           
59 Report, p 19 at para 12(i) 
60 Report, p 19 at para 12(ii) 
61 Report, p 19 at para 12(viii) 
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institution’s account”62 (which could, depending on the circumstances, 

be a case of “lack of good governance” rather than a “non-compliance 

with the law”); 

 

110.4. Under the heading “Flouting of Banking Rules”63: 

 

110.4.1. “Lack of fiduciary committees such as finance, internal audit 

and financial management”. 

 

110.5.  Under the heading “Lack of Good Governance Structures”64: 

 

110.5.1. “Some institutions have no Codes of Conduct”; 

 

110.5.2. “Lack of oversight structures such as Church Council, 

Disciplinary Committee, etc”; 

 

110.5.3. “In some instances, institutions are controlled and owned by 

one person”; 

 

110.5.4. “In some cases, the finance committee and other church 

committees are made up of the spiritual leader, his wife, and 

some of his friends”;   

 

110.5.5. “Lack of leadership successive plans which eventually leads 

to conflict, division and litigation”. 

 

110.6. Under the heading “Lack of Religious Peer Review Mechanism”65: 

 

110.6.1. “This has led to some people in the sector doing whatever 

they like with no accountability to anyone”. 

                                                           
62 Report, p 19 at para 12(x) 
63 Report, p 26 at para 14.5(iii) 
64 Report, p 25 at para 14.3 
65 Report, p 27 at para 14.12(i) 
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110.7. “Schisms and disputes within religious organisations, often accompanied 

by or for financial reasons, could be avoided for the mutual benefit of the 

organisation and community.  Religious organisations are encouraged to 

get their house in order, among other things by proper training and 

putting proper internal rules in place”.66 

 

110.8. “Each institution must have a finance committee, chaired by a duly 

elected member of this institution.  The Treasurer must also be duly 

elected, while the religious leader should become an ex-officio member, 

if necessary.”67 

 

110.9. “To solve the leadership succession challenges, each religious institution 

should elect its leadership as per the provisions of its own Constitution”;68 

 

110.10. “Religious institutions should elect their own oversight structures to 

manage the financial and internal affairs of the institution.69” 

 

110.11. “Clear separation between business activity and religious activity should 

always be maintained.  While the religious institutions are free to start 

businesses in their own business space, businesses should be 

registered in the normal course.”70 

 

111. It should be noted that, in addition to restrictions in laws of general application, 

religious institutions and practitioners are answerable to their own governing 

rules and regulations (including their own creeds and orders), and breaches of 

such rules may well be justiciable before courts, as already explained.  

 

                                                           
66 Report, p 29 at para 15(viii) 
67 Report, p 30 at para 15(x) 
68 Report, p 30 at para 15(xi) 
69 Report, p 30 at para 15(xii) 
70 Report, p 30 at para 15(xiv) 
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112. We fully agree with and welcome the CRL’s suggestion to “although religious 

organisations exist as voluntary organisations, the CRL Rights Commission 

should provide essential assistance in helping organisations to get their house in 

order and to ensure compliance with existing legislation …”71 

 

113. We believe that the CRL has a very important role to play in educating religious 

institutions, practitioners and communities amongst all religions, with regard to 

the various laws that apply to them.  Such assistance could include providing 

guidelines for good governance and legislative compliance, by for example 

making available example constitutions and memorandums of incorporations, 

helping them to apply for marriage licences in terms of the Marriage Act, 1961 

and/or the Civil Union Act, 2006 etc.  The CRL can also encourage (but not force) 

religious leaders to undergo theological training and even point them to different 

accredited institutions for this purpose.  

 

114. The CRL has the opportunity to function as a “one stop shop” for religious 

institutions and practitioners on issues affecting them.  To this end, we would 

support any proposals to government for further resources and funding that will 

further empower the CRL to serve religious communities in South Africa. 

 

THE CRL’S PROPOSED RECOMMENDATIONS 

 

115. The following sections of the CRL Report, in particular, relate to the CRL’s 

proposed recommendations: 

 

115.1. Section 16:  Proposed Implementation of Recommendations72 

115.2. Section 17:  Motivation for a New Regulation73 

115.3. Section 18:  The Proposed Act and its Processes74 

 

                                                           
71 Report, p 29 at para 15(iv) 
72 Report, p 31 at para 16 
73 Report, p 31 at para 17 
74 Report, p 32 at para 18 
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116. In this section, we will firstly attempt to summarise what, from our reading of the 

Report, we understand the CRL essentially to be proposing (before turning, in 

the next section, to an analysis of the CRL’s proposed recommendations). 

 

117. The Report effectively recommends the broad-scale regulation of religion in 

South Africa, by: 

 

117.1. Amending existing legislation to oblige all religious institutions to register 

as a NPO, NPC or PBO (and in the event of non-compliance with the 

requirements of registration, they will be de-registered and their licences 

revoked)75;  as well as 

  

117.2. Creating new legislation76 for the broad-scale regulation of religion in 

South Africa, including the establishing of a number of statutory 

(religious) bodies which will decide whether a particular religious 

institution or practitioners may operate in the first place (and issue / 

revoke “operating licences”), and will have ultimate oversight over 

religious institutions and practitioners.   

 

118. It must be stated that even the notion of a statutory body with the power to grant 

and withdraw licenses for religious institutions and practitioners and of religious 

practice being subjected to licensing at all, is unprecedented in South Africa. 

 

119. Before turning to an analysis of each of the above recommendations, we wish to 

reiterate the general point that, at no stage up and until the issuing of the Report 

by the CRL, were religious leaders informed, or consulted with regard to, the 

proposed regulation of religion in South Africa. The Summons, and indeed the 

hearings, were all centred around the “commercialisation” of religion and abuse 

of people’s belief systems, without any mention whatsoever of regulation. As 

such, religious leaders were taken by surprise  guard by the recommendations 

                                                           
75 Report, p 30 at para 16(i) 
76 Report, p 32 at para 18 
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for the broad-scale regulation religion which suddenly appeared in the Report 

and which is quite a stretch from where the investigation originally started. 

 

120. Again, while we understand the CRL’s need to want to do something about the 

“commercialisation” of religion and abuse of people’s belief systems, which 

unfortunately is a reality, the reality also is that the vast majority of religious 

institutions and practitioners in South Africa do not perpetrate such abuses and 

are compliant with the law. It does not make sense, and there is no rational 

justification for, the far-reaching regulation of all religious institutions in South 

Africa represented by the CRL’s recommendations, because of the few who are 

abusing their freedom.   

 

121. It should further be noted that whatever regulation is proposed cannot apply to 

religious institutions (or indeed, the Christian faith) only - but must, in terms of s 

36(1) of the Constitution, apply equally to all other faiths as well as to African 

traditional healing / spirituality.   

 

122. The CRL Chairlady has repeatedly compared the religious sector to the medical 

and legal professions, and suggested that if they (doctors and lawyers) are 

regulated, there is no reason why the “religious profession” (religious institutions 

and practitioners) should not be regulated either. In this regard, the Chairlady is 

reported to have said: “Everybody has a self-peer review mechanism.  If you do 

anything out of the ordinary, your peers, not the State [must take action] - people 

who can say this is normal, this is not.77” We comment hereon as follows: 

 

122.1. Contrary to what the Report suggests, this statement makes it very clear 

that what the CRL is proposing, is squarely aimed at regulating doctrine.  

This, we respectfully submit, whether or not it is statutory regulation by 

the State or by peers, goes directly against the right to freedom of 

religion, and the contents of the SACRRF;  and 

 

                                                           
77 Penwell Dlamini, “We need peer review mechanism for churches:  CRL”, 11 October 2016 at 

http://www.timeslive.co.za/local/article1870799.ece  

http://www.timeslive.co.za/local/article1870799.ece
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122.2. Contrary to what the Chairlady has suggested also, religious 

practitioners are not the same as lawyers or doctors. While it is obvious 

that, in the case of lawyers or doctors, objective criteria exists against 

which legal or medical opinions or practices can be measured, the same 

is not true of religious beliefs and practices which are constitutionally 

protected - even if they are “bizarre, illogical or irrational”78.  In a country 

that has a constitutionally protected right to religious freedom, it is 

unthinkable that the State would lay down objective criteria against which 

religious convictions and beliefs will be measured; and 

 

122.3. From a Christian point of view (which may also be true in the case of 

many other religions): 

 

122.3.1. Church history tells us that any form of regulation, even self-

regulation, typically results in religious persecution. In this 

regard, we remind the Commission that in Jesus’s day, it was 

the religious leaders of the day who persecuted and killed 

Jesus.  As such, we cannot support any form of regulation, 

even self-regulation by peers;  and 

 

122.3.2. Every believer, in a sense, is a “religious practitioner” as every 

believer is Biblically commanded to “go and make disciples … 

teaching them to observe all that I have commanded you79” 

(i.e. the tenets of the faith). Surely, the CRL is not proposing 

that every Christian should apply for and obtain a licence? 

 

The proposed amendment of existing legislation 

 

123. We have already pointed out that the CRL’s recommendations are based on an 

incorrect understanding of the current law with regard to the various entities in 

which religious organisations may legally be organized.  We therefore reiterate 

                                                           
78 Prince v President of the Law Society of the Cape of Good Hope (CCT36/00) [2002] ZACC 1; 2002 

(2) SA 794; 2002 (3) BCLR 231 (25 January 2002) at para [42] 
79 Matthew 28:16 
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that to legally compel all religious institutions to register as a NPO, NPC or PBO 

goes against and would disrupt decades of established (statutory and case) law 

as well as long-standing practice.  This is particularly egregious since the vast 

majority of religious institutions are not perpetrators and are in fact conducting 

their operations in a lawful, and non-harmful, manner.   

 

124. The greatest objection to this recommendation is that the compulsory registration 

of religious institutions with DSD, CIPC (or with the Master of the Court, in the 

case of a living trust), would amount to State regulation of religious institutions. 

Although in its Report the CRL takes great pains to point out that what is being 

proposed is not regulation by the State but “self-regulation” by the religious sector 

itself, should the CRL’s proposal that the NPO Act (and other applicable 

legislation) be amended to make registration with DSD (and other functionaries 

or organs of State, as applicable), this clearly amounts to control and regulation 

of religion by the State.  In each instance, DSD, CIPC (or the Master of the Court), 

all being organs or functionaries of State, would have the ultimate power to 

decide whether (or not) to register a particular religious institution, without which 

an institution would not have the freedom to operate.  . 

 

125. The proposed compulsory registration of religious institutions in terms of the NPO 

Act, 1997 is further complicated (and, we respectfully submit, rendered 

unworkable) by the definition of “non-profit organisation” in the Act. The Act 

defines a “non-profit organisation” as, and limits the application of the Act to, “a 

trust, company or other association of persons (a) established for a public 

purpose; and (b) the income and property of which are not distributable to its 

members or office-bearers except as reasonable compensation for services 

rendered”80.  

 

126. By implication, itinerant “one-man” ministries (e.g. an itinerant worship, prophetic, 

teaching, or evangelism ministry), for example, do not qualify as NPOs in terms 

of the Act, and are excluded from the application of the Act. The reality however, 

is that there are many (legitimate) itinerant “one-man” ministries in South Africa, 

                                                           
80 See s 1(1)(x) of the Act  
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who would then either operate outside the NPO Act, alternatively not be allowed 

to operate at all.  It is thus not as simple as simply replacing the “may” in s 12(1) 

of the Act (providing that “any non-profit organisation … may apply … for 

registration”), with a “must”.  

 

127. Further and as previously mentioned, the NPO Act has rather onerous 

requirements for registration81 and indeed, the ability to ongoingly operate as a 

NPO82.  (The same holds true for NPCs registering under the Companies Act, 

and living trusts registering under the Trust Property Control Act). Should all 

religious institutions be compelled, by law, to register in terms of the NPO Act (or 

other applicable legislation), it would make it very difficult, if not impossible, for 

smaller (or poorer) religious institutions who do not have the capacity, resource 

and/or financial means to comply with the statutory requirements, to register as 

such in the first place, and/or to keep on operating as religious institutions.  

 

128. In this regard, we mention that many people in South Africa are part of “home 

churches”, i.e. a few individuals meeting in a home to worship and pray together, 

and minister to one another. In this context, generally no money is collected and 

there is thus no risk of financial impropriety, lack of governance, etc. To place 

such onerous requirements for registration on these individuals, would be 

unreasonable.   

 

129. The fact remains that there is no guarantee that compulsory registration will in 

any event be effective in preventing and combating the problems identified by 

the CRL in its Report.  In this regard, the following: 

 

129.1. Even if DSD were to be satisfied with what a religious institution or 

practitioner has submitted on paper, there is no guarantee that the 

institution or practitioner will not perpetrate the problems identified by the 

CRL in its Report. The NPO Act further does not grant DSD the power to 

cancel the institution’s registration for any reason other than non-

                                                           
81 See s 12 of the Act 
82 See ss 17 – 18 of the Act 
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compliance with the Act83 and in the circumstances, and where religious 

practices are conducted in a manner that is harmful and/or unlawful, the 

answer remains enforcement of the relevant, existing laws;   

 

129.2. Experience (in countries like China, Cuba and other places where 

religious institutions are compelled, by law, to register) has shown that 

regulation of religion is not actually effective in stopping religious 

institutions from operating, but instead drives those religious institutions 

“underground”, making it even harder to pin them;  and 

 

129.3. The time, effort and cost involved in compulsory registration will probably 

not stop people from meeting for religious purposes and expressing their 

religious convictions and beliefs as they choose.  There is a strong 

likelihood of non-compliance with the proposed regulation of religion, 

which will further undermine the rule of law.  

 

The proposed adoption of new legislation 

 

130. In addition to the proposal contained in the Report to amend existing law (i.e. the 

common law relating to voluntary associations, the Companies Act, the NPO Act 

etc) as aforesaid, the Report further recommends the adoption of new legislation 

(“the proposed Act”)84, that will: 

 

130.1. “Establish the criteria, and procedures, required for a religion to qualify 

and be recognised as a religion”85 (referred to in the CRL Report as 

“Religion Accreditation”); 

                                                           
83 In the event of non-compliance with the Act, s 20 of the NPO Act allows for the Director to send a 

compliance notice to the registered NPO, notifying the organisations of the steps it is required to take 

in order to comply;  and if satisfied that any non-compliance (with the provisions of the specific Act) 

may constitute an offence, the Director may refer the NPO to the SAPS for criminal investigation.  In 

terms of s 21, if the NPO fails to comply with the compliance notice, the Director must cancel its 

certificate of registration.  
84 Report, p 33 at para 18.1 
85 Report, p 33 at para 18.1 
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130.2. Make it compulsory for religious institutions (or any subsidiary bodies) 

and religious practitioners86 to apply for an operating licence, before they 

will be allowed “to operate in the public space, and to collect and utilize 

public funds”87. To this end, the “proposed Act” establishes a number of 

regulatory bodies88, responsible for (recommending) the issuing / 

withdrawing of such operating licences, with the CRL being the “final 

appeal”89.  This regulatory framework, the CRL believes, will ultimately 

serve as “an effective and efficient peer review mechanism”90 for 

religious institutions;  and 

 

130.3. If a religious institution is going to operate a “worship centre”, the 

“worship centre” needs to be registered and a licence needs to be 

obtained in terms of the Act91. 

 

Religion Accreditation: 

 

131. The CRL proposes that the requirements for a religion to be recognised as such 

by the (multi-faith) Peer Review Council92, should include the following: 

 

131.1. “Religion must have a Religious Text that has a defined origin or an origin 

proved so ancient that no one alive can remember the true origin. 

 

131.2. The founding documents of each religion should be significantly different. 

 

131.3. The religion should have a significant number of followers that believe in 

and that adhere to the tenets of the faith. 

 

                                                           
86 A “general religious practitioner” is defined as “a person that imparts knowledge of the tenets of the 

faith to a gathering of worshipers” (Report, p 37 at para 18.7) 
87 Report, p 33 at para 18.2 
88 Report, p 33 (see diagram) 
89 Report, p 35 at para 18.4(iii) 
90 Report, p 37 at para 18.8 
91 Report, p 36 at para 18.6 
92 Report, p 34 at para 18.2 



51 

 

131.4. The religion should have a set of rules and practices that order the lives 

of followers in a specific and particular way that benefit the followers.  No 

practice should be allowed if deemed to have a harmful effect on the 

physical or mental well-being of its followers, or if deemed exploitive of 

those that practice it. 

 

131.5. The rules and practices of the religion should not exploit society in 

general for the benefit of the religion and at the expense of the religious 

freedoms of others”93. 

 

132. No indication is given as to how and why these particular requirements were 

chosen.  For example, why is a “text” is required?  Why should the “founding 

documents” (whatever these may be) be “significantly different”?  What 

constitutes a “significant number of followers”?  Who will “deem” a religious 

practice to be “harmful” or “exploitative” and how this will be proven?  

 

133. It is difficult to make sense of some of these provisions and it is not clear what 

the CRL understands by “doctrine”, or what the difference is between the 

“doctrines” and “the tenets of the faith”. 

 

134. The notion of a multi-faith Peer Review Council sitting as “judge” over the beliefs 

and practices of a particular religion, with the power to decide whether or not it 

should be recognised as a religion in the first place, is both restrictive and 

invasive and goes directly against the constitutional right to freedom of religion, 

and freedom of association. 

 

135. For example, in terms of the criteria proposed by the CRL, a known religion such 

as Scientology which has a fairly large following, would probably not be able to 

operate in South Africa by reason of it not being “ancient” enough. Atheism and 

humanism (both of which are “religions” in a sense, despite the absence of a 

“religious text”) would be outlawed. So would Satanism, which contains elements 

that could potentially be “deemed harmful”.  

                                                           
93 Report, p 33 at para 18.1 
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136. In this regard and in particular, experience has shown that the concept of 

“harmful” is extremely subjective and fluid (changing over time), with the result 

that it is open to multiple interpretations and even abuse. As a result, the question 

of whether or not the beliefs and practices of a particular religion (or religious 

institution) are “deemed harmful” (and whether or not they should be recognised 

as a religion (or religious institution) in the first place), is entirely dependent on 

the subjective religious convictions and beliefs of the persons occupying seats in 

the Peer Review Council. 

 

 

137. In other words, the application of these criteria (in terms of which it will be decided 

whether a religion will be recognised as such in the first place), clearly will be 

extremely subjective and therefore directly inconsistent with the right to religious 

freedom. 

 

The proposed regulatory bodies 

 

138. The CRL Report recommends the broad-scale regulation of religion through 

various regulatory bodies. It is fair to ask if any consideration has been given to 

the estimated costs of setting up, running and monitoring these regulatory 

structures. Given the national implementation of these laws and the scope and 

scale of their application, it will entail establishing a vast bureaucracy that is likely 

to cost millions of Rands per annum.  Is this a responsible cost to add to the State 

fiscus?  And if it is to be paid for by religious institutions, is this an appropriate 

cost for them to bear?  Is such an additional State-imposed cost even legal 

(constitutional), given that it may prevent them from operating at all? 

 

139. We now turn to an analysis of each of these regulatory bodies (their composition, 

powers and responsibilities) in order to show why what is being proposed by the 

CRL, is not in fact “self-regulation” and why we believe this broad-scale 

regulation of religion to be neither constitutional, nor workable. 
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THE CRL: 

 

140. In terms of the Report, the CRL shall be “the final appeal before the court on any 

inter- and intra religious matters”94.  This effectively places the CRL right at the 

top of the regulatory framework, over the Peer Review Council and effectively 

over all religious institutions and practitioners. 

 

141. It is respectfully submitted that this would fundamentally change the role of the 

CRL as a Chapter 9 institution.  This would require a constitutional amendment, 

which would be unacceptable to most communities in South Africa:  

 

141.1. Section 185 of the Constitution and indeed the CRL Act, 2002 suggest 

that the CRL is first and foremost an advisory body. Neither the 

Constitution, nor the Act, gives the CRL the competence to act as an 

appeal body on matters related to religion95; 

 

141.2. While the primary concern and focus of the CRL, in terms of the 

Constitution and its Act, is the rights of religious communities (in addition 

to cultural and linguistic communities), the CRL remains a State 

institution. Should the CRL be appointed as the final say in matters of 

religion, the established and healthy boundary between State and 

religion in South Africa would be completely obliterated;  and 

 

141.3. From a Christian point of view specifically, we respectfully remind the 

Commission that the Bible commands Christians to, in the event of a 

dispute with one another, resolve it between themselves and “dare” not 

take it before secular institutions96. As such, the CRL’s recommendation 

                                                           
94 Report, p 35 at para 18.4(iii) 
95 In terms of s 5(1)(g) of the CRL Act, the Commission does have the power to “facilitate the resolution 

of friction between and within cultural, religious and linguistic communities or between any such 

community and an organ of state where the cultural, religious or linguistic rights of a community are 

affected.” The “facilitation of the resolution of friction” is a far cry however from assuming an 

adjudicative function as is inherent in an “appeal”. 
96 1 Corinthians 6:1 (NIV) 
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that it acts as “final appeal” on any intra-religious matters, would violate 

the freedom of conscience, religion and belief of Christians in South 

Africa, who may be forced to submit their disputes to an institution of 

State.   

 

THE PEER REVIEW COUNCIL: 

 

142. The Report explains the composition and functions of this Council as follows: 

 

142.1. The Council will consist of peers / representatives of each religion97 (one 

representative per religion98), i.e. be a multi-faith body; 

 

142.2. The powers and responsibilities of the Council will be to: 

 

142.2.1. Decide if a (new) religion should be recognised and issued 

with an operating licence or not99; 

 

142.2.2. On recommendation / application of the Umbrella 

Organisations100, issue / revoke operating licences to religious 

institutions101, and individual religious practitioners102. The 

Council may refuse to issue a licence if the institution’s 

“doctrine is deemed potentially harmful, physically and 

mentally to those who practice it, or if such doctrine is not 

found in the tenets of the religion and which bring the religion 

into disrepute”103; 

 

                                                           
97 Report, p 31 at para 17; p 34 at para 18.3(i) 
98 Report, p 31 at para 17 (the Chairperson of each Peer Review Committee will be a member of the 

Council i.e. one representative per religion) 
99 Report, p 34 at para 18.2 
100 Report, p 32 at para 17 
101 Report, p 34 at para 18.2 
102 Report, p 31 at para 17 
103 Report, p 34 at para 18.2 
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142.2.3. “Act as an appeal board to mediate in any matter concerning 

the registration of religion, or any disputes that may arise 

through the different religious committees that cannot be 

resolved by the specific religious peer review committee” 104; 

 

142.2.4. Act as a mediator between the different religions, with the 

CRL being the final appeal (before the matter goes to court) 

on any inter- and intra-religious matters105;  and 

 

142.2.5. Act as a mediator in matters between the State and the 

religious sector.106 

 

143. Firstly, the concept of a multi-faith Peer Review Council who sits as “judge” over 

any particular religious institution and/or practitioner, and is given the statutory 

power to decide whether the particular institution’s or practitioner’s doctrines, 

beliefs and/or practices are acceptable in order to obtain an “operating licence”, 

is (for the same reasons mentioned above already under the heading of “Religion 

Accreditation”) unacceptable, unworkable and a violation of religious freedom 

and freedom of association. 

 

144. Further, the same objections that apply in respect of the CRL’s appointment as 

“final appeal” in religious disputes, apply with regard to the resolution of disputes 

by the Peer Review Council:  For example: in an appeal from the “Christian Peer 

Review Committee” regarding a dispute between two Christian churches, how 

could a multi-faith Peer Review Council (with one Christian on the Council only, 

the rest of the Council being made up of representatives of other faiths) possibly 

sit as “judge” over a distinctly “Christian” dispute? It is unworkable and 

unconstitutional as already explained (and definitely not “self-regulation” as the 

Report purports to suggest107). 

 

                                                           
104 Report, p 34 at para 18.3(ii) 
105 Report, p 35 at para 18.4(iii) 
106 Report, p 35 at para 18.4(iv) 
107 Report, p 28 at para 15(i) and p 31, para 17(i)  
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145. In discussion with the CRL, it has been suggested that the Commission “is not 

married to” the Peer Review Council (or the Peer Review Committees). Even if 

the Council and Committees were to be removed from the proposed regulatory 

framework, the CRL would remain as the final appeal and oversight over religious 

institutions and practitioners which, for the reasons above, remains deeply 

problematic. 

 

REGISTERED108 PEER REVIEW COMMITTEES:  

 

146. The Report explains the composition and functions of these Committees as 

follows: 

 

146.1. There will be Committees for each religion (e.g. Christian Peer Review 

Committee, Muslim Peer Review Committee, Jewish Peer Review 

Committee, etc) who’s Chairperson will be a member of the Council.109 

(By implication, each religion will have one (1) representative on the 

Council); 

 

146.2. Each Committee must represent the whole religious community, and not 

just a portion of the religion110; 

 

146.3. The powers and responsibilities of the Committees will be to: 

 

146.3.1. “Establish a ‘code of good conduct’ that does not impede 

doctrinal difference, but that ensure that the religion complies 

with s 15, 18, 31 and 33 of the Constitution that ensures sound 

financial governance that is accountable to the followers of the 

religion and that ensures that abuses do not occur within the 

religion”;111 

 

                                                           
108 Report, p 35 at para 18.4 
109 Report, p 31 at para 17 
110 Report, p 35 at paras 18.4(i) and 18.5(i) 
111 Report, p 36 at para 18.5(iii) 
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146.3.2. Hear and resolve disputes (incl. appeals from the Umbrella 

Organisations112) within the particular religion113 in terms of a 

dispute resolution mechanism which they will establish 

themselves114;  and 

 

146.3.3. Registration / licencing of “worship centres115. 

 

147. Again, the recommendation that a Peer Review Committee sits as “appeal” over 

disputes within a particular religion, is unworkable and unconstitutional. In this 

regard, we remind the CRL that even within one particular religion, for example 

Christianity, churches and denominations hold to very different interpretations of 

the same Scriptures and the application of these in practice, vary. 

 

148. In terms of the CRL’s recommendations, the Peer Review Committee could 

notionally be called upon to judge a dispute between the Anglican Church and a 

Charismatic Church; or between the Dutch Reformed Church and a Pentecostal 

Church; or between the Catholic Church and the Seventh Day Adventists.  

 

149. It is, with respect, difficult to see how a single regulatory committee could truly 

be representative of all the different doctrinal streams within, for example, 

Christianity i.e. cover the entire spectrum from those who hold to a very literal 

interpretation of the Scriptures, to those who subscribe to a very liberal view of 

the Scriptures. The composition of such a Committee would either be so 

numerous as to make its meeting and decision making process unworkable.  

Alternatively, there would always be the risk that one group over time would take 

control of the Committee and rule that beliefs and practices that do not align with 

their own be outlawed. 

 

150. The same holds true for the Muslim faith, who likewise, have different doctrinal 

streams. Leaders of the Muslim Judicial Council (MJC) have already voiced their 

                                                           
112 Report, p 32 at para 17 
113 Report, p 34 at para 18.3(ii) 
114 Report, p 32 at para 17 and p 36, para 18.5(iv) and (vi) 
115 Report, p 37 at para 18.6 
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concern that persons belonging to the one stream and holding to one 

interpretation of the Koran, could potentially sit as “judge” over a dispute involving 

persons belonging to the other and holding to a different interpretation. Clearly, 

this is not workable.     

 

ACCREDITED UMBRELLA ORGANISATIONS:  

 

151. The Report explains the composition and functions of these Umbrella 

organisations as follows: 

 

151.1. Each religion will have accredited umbrella organisations116. “The 

traditional structured religions, along with religious institutions that have 

structured systems in place, should be able to articulate them and thus 

be accredited to act as “umbrella organisations” or associations”117; 

 

151.2. While all religious institutions must belong to an umbrella organisation, 

they will be free to choose which umbrella organisation they belong to, 

thereby upholding Freedom of Association118; 

 

151.3. The Umbrella organisations’ powers and responsibilities would include: 

 

151.3.1. Recommending the issuing of operating licences, and 

applying for the withdrawal of licences, to the Peer Review 

Council119. (By implication therefore, the Council has a 

discretion whether or not to grant the licences, and the last 

say in this regard); 

 

151.3.2. Communities and individuals will be able to lodge complaints 

about religious institutions / practitioners to the Umbrellas they 

belong to, who would then conduct the disciplinary 

                                                           
116 Report, p 32 at para 17 
117 Report, p 31 at para 17(ii) 
118 Report, p 31 at para 17(iii) 
119 Report, p 32 at p 17 
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procedures. (From there, an appeal lies to the Peer Review 

Committees, and ultimately to the Council as the “final 

arbiters” before the matter goes to Court)120; 

 

151.3.3. Registration / licencing of “worship centres”121. 

 

152. From the above, it appears that Umbrella organisations will essentially play a 

broad policing role over religious institutions and practitioners. The CRL’s 

recommendations in this regard, are deeply problematic for the following 

reasons: 

 

152.1. In terms of the CRL’s recommendations, Umbrella organisations will 

have the power and responsibility to recommend the issuing or revoking 

of licences to the Peer Review Council, who will make the ultimate 

decision depending on the doctrine of the particular institution or 

practitioner. The implication is that, already at the Umbrella level, the 

doctrinal beliefs and practices of a particular religious institution and/or 

practitioner will be “judged” by a superior regulatory body, on the basis 

of which it will then make its recommendation to the Council. This is a 

blatant violation of religious freedom; 

 

152.2. The requirement that every religious institution and/or practitioner be 

compelled, by law, to belong to an Umbrella organisation, is also a 

violation of the fundamental right to freedom of association122 which 

guarantees an individual, a group of individuals or an organization the 

right to choose their associates123. It is trite law that the right to associate 

includes the right not to associate124, and the CRL thus cannot force any 

                                                           
120 Report, p 32 at para 17 
121 Report, p 37 at para 18.6 
122 S 18 of the Constitution 
123123123 Taylor v Kurtstag 2005 (1) SA 363 (W) at para [37] 
124 Currie & De Waal, The Bill of Rights Handbook (6th edition), Juta, pp 400 – 401.  See for e.g. 

Chassagnou v France (2000) 29 EHRR 615, where the European Court of Human Rights held that the 

right to associate included the right not to belong to an association and that the State could not 

compel a person to join an association fundamentally at odds with that person’s convictions. 
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religious institution or practitioner, against their will, to “belong” 

somewhere; 

 

152.3. In this regard, we refer the CRL to the two High Court decisions in Taylor 

v Kurtstad125 and Wittmann v Deutsche Schulverein, Pretoria126, in 

which the right to freedom of association was considered specifically in 

the context of religious associations. Both these cases recognise that to 

belong to a religious association is to have one’s identity and life shaped 

in a manner that does not readily permit the alteration of either belief or 

action.  Further, to be a member of a liberal society means to live in a 

State that does not readily dictate the ends of its citizens. This is not to 

say that the State cannot intervene in the affairs of a religious institution 

– only that it must have regard for the unique character of such 

associations and for the fairly high threshold for such intervention.127 

 

 

 

“WORSHIP CENTRES”: 

 

153. The Report also suggests that, where “worship centres (churches, Masjids, 

synogogues, etc)” are operated, additional registration / licencing with the 

relevant Umbrella organisation and Peer Review Committee128, is required.  In 

order to qualify for a licence, inter alia, the following is required: 

 

153.1. Compliance with local government regulations; 

 

153.2. The “worship centre” must be a member of an Umbrella Organisation, 

duly registered with the Peer Review Committee; 

 

                                                           
125 2005 (1) SA 363 (W) 
126 1998 (4) SA 423 (T)  
127 Currie & De Waal (supra) at p 417 
128 Report, p 37 at para 8.6 
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153.3. It must have a constitution that promotes good governance, ethics, 

transparency and accountability;  

 

153.4. All religious leaders in charge of, or working in, such centre permanently 

or temporarily, must be duly registered and licensed by the Peer Review 

Council; 

 

153.5. Where the centre occupies a permanent or temporary structure for the 

primary purpose of religious practices, the centre must supply the 

following: 

 

153.5.1. A compliance certificate from the local council, confirming that 

all by-laws and ordinances were followed in the establishment 

of the structure;  and 

 

153.5.2. The assurance that the “worship centre” has enough 

congregants to maintain it on a donation basis, or proof that 

there is a source of income that can maintain it.129 

 

154. Firstly, it is not at all clear what the Commission defines and regards as a 

“worship centre”. If, for example, people meet in a tent, a home, hotel or a hut to 

worship or pray – would that be considered a “worship centre” for which a licence 

has to be obtained?  

 

155. Secondly, it is unrealistic to expect of Peer Review Committees or Umbrella 

Organisations (who will effectively be made up of religious leaders) to have 

intimate knowledge of local government regulations and by-laws, or the 

necessary legal knowledge relating to constitutions and other governance 

matters which will be required in order for them to approve and issue licences to 

“worship centres”. 

 

                                                           
129 Report, p 37 at para 18.6 
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156. A number of terms are further undefined and altogether vague, including 

“religious leaders in charge of, or working in such centre, permanently or 

temporarily”.  What does “in charge of”, “working in”, “permanently” or 

“temporarily” mean?  Who does and does it not include? Does it for example 

mean that those in charge of or involved with children’s, youth or worship ministry 

(even if they are volunteers) must also be registered in order to fulfil these 

functions?  

 

157. With regard to the requirement that proof has to be submitted that there are 

“enough congregants to maintain [the worship centre] on donation basis, or proof 

that there is a source of income that can maintain it”, again, the requirement is 

uncertain and confusing.  How many is “enough congregants”, and how 

specifically would it be determined whether the religious institution has enough 

finances at its disposal to maintain “the worship centre”?  Is the CRL going to 

employ Chartered Accountants to assess the commercial viability of religions? 

Would the institution be required to put up bank statements, a bank guarantee, 

a surety – and how long a period would this “proof” need to cover?      

 

THE CONSTITUTIONALITY OF THE PROPOSED REGULATION OF RELIGION 

 

158. From the aforegoing, it is clear that although the Report purports to encourage 

“self-regulation”130, something far more intrusive is in fact being contemplated. 

 

159. Currently, a co-operative model exists between religion and State in South Africa.  

Should legislation compel religious institutions and practitioners to be registered 

and licensed by regulatory bodies created in terms of such legislation, it would 

amount to the adoption of a completely different model for regulating the 

relationship between religion and State.  It would also affect the constitutional 

right to Freedom of Religion to such an extent that the constitutionality, and thus, 

the validity of the legislation itself, will be in question. 

 

                                                           
130 Report, p 28 at para 15(i); p 31 at para para 17(i) 
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160. Firstly, such legislation represents a major shift from the co-operative model of 

religion-state relations that has been practised in South Africa for decades, to a 

State regulatory model in terms of which religious institutions and practitioners 

must first be recognised and licensed, effectively, by the State in order to be able 

to operate and function. In whatever “self-regulatory” terms this is couched (as 

the regulatory bodies to be created, will be composed of representatives of 

different religions), these regulatory bodies will be State-appointed, State-funded 

and State-controlled. Moreover, legislation will set the criteria required for a 

religion to even be recognised as such. The conclusion is inescapable that the 

proposed legislation will amount to State regulation of religion and will completely 

over-turn the traditional co-operative relationship between religion and the State 

in South Africa . 

 

161. Secondly, such legislation by definition comes into opposition with the 

constitutional right to freedom of religion. Freedom of religion refers to yet 

another area of life in which the State is supposed to interfere as little as possible. 

Several areas of life are being protected by the Bill of Rights in this way – for 

example, freedom and security of the person (s 12), freedom of expression (s 

16), freedom of association (s 18), freedom to make political choices (s 19), 

freedom of movement (s 21), and freedom to choose an occupation (s 22). 

 

162. The duty of the State in respect of these rights is to create the space and 

atmosphere for individuals and associations to enjoy these rights to the full, with 

as little State regulation as possible. When the State for whatever reason does 

step in, it amounts to the limitation of these rights which must be justified in terms 

of section 36 of the Constitution. This means the State must provide very good 

reasons for such limitation (see below). 

 

Limitation of the right to Freedom of Religion 

 

163. The question of whether the CRL’s recommendations amount to a limitation 

(violation) of the constitutional right to freedom of religion can be answered with 

reference to the SACCRF, which breaks down the right into several components. 
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We deal only with those critical components that will be affected by the proposed 

legislation herein. 

 

164. The right to believe and to choose which faith, worldview, religion or 

religious institution to subscribe to, affiliate with or belong to131. When the 

State creates regulatory bodies (irrespective of the fact that they will consist of 

representatives of different religions and religious communities) for the 

recognition and licensing of religious institutions and practitioners, it limits this 

right because the individual is not free to believe and, accordingly, to choose 

which religious institution or community to belong to. One is indirectly forced to 

belong only to religious institutions or communities recognised and licensed by 

State-created bodies (and, by implication, to adjust one’s beliefs accordingly). 

This affects the position of so-called individual religious practitioners as well. 

They will be licensed only if they join an institution already recognised and 

licensed132, and will not have the freedom to join an institution (which may be 

unlicensed) in accordance with their convictions. Moreover, some religious 

institutions will be excluded right from the start, because the CRL Report states 

that so-called “traditional” structured religions and institutions should be 

accredited to act as “umbrella organisation or association”.133 More recent 

institutions will presumably not enjoy this recognition and their members or 

followers will not have this opportunity. 

 

165. The right not to be forced to believe, and the right to change one’s beliefs or 

to form new religious communities134. Similar to the previous point, the proposed 

legislation will limit this right, because one may not freely form new religious 

communities and any such community must be recognised and licenced by the 

regulatory bodies created in terms of the proposed legislation. 

 

166. The right to the impartiality and protection of the State; specifically the duty 

on the State not to promote, favour or prejudice a particular faith, religion or 

                                                           
131 S 1 of the SACRRF 
132 Report, p 35 at para 18.4 
133 Report, p 31 at para 17(iii) 
134 S 2 and 2.1 of the SACRRF 
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conviction, and the right not to be unfairly discriminated against on the basis of 

one’s religion or religious affiliation.135 When the regulatory bodies created in 

terms of the proposed legislation recognise and license some religious 

communities and not others – and it could even be on the basis of doctrinal 

issues136 – it does not act impartially.  It prejudices those not recognised or 

licensed, and it discriminates against those not recognised or licensed. This is 

typically the result of State regulation of religion. Those who do not comply with 

the State-imposed requirements are either banned or do not enjoy the benefits 

that may be conferred by the State. This is unfair discrimination based upon 

religious conviction. 

 

167. The right to manifest one’s beliefs by way of religious observances and 

other actions, specifically the right to associate with others, to form and join 

religious associations and institutions, to organise religious meetings and other 

collective activities, and to establish and maintain places of religious practice137. 

Legislation compelling registration and licensing of religious communities and 

religious practitioners limits all these rights. Individual believers or followers will 

not be free to manifest and observe their beliefs in these ways as they deem fit, 

as they will be allowed only to do it in and through recognised and licensed 

institutions and practitioners. The licensing of places of worship (“worship 

centres”) also limits this right138. One will probably not be allowed to worship at a 

place of one’s choice, but only at a licensed worship centre. This even affects 

informal gatherings in homes or in open spaces. 

 

168. Every religious institution has the right to institutional freedom of religion, 

specifically to determine their own doctrines, and to regulate their own internal 

affairs, including their own organisational structures and procedures. Every 

religious institution is recognised and protected as having authority over its own 

affairs, and the State (including the judiciary) must respect the authority of every 

religious institution over its own affairs, and may not regulate matters of doctrine 

                                                           
135 S 3, 3.1 and 3.2 of the SACRRF 
136 Report, p 34 
137 S 4 and 4.2 of the SACRRF 
138 Report, p 36 at para 18.6 
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and ordinances139. Having regard to the functions and powers of the various 

State bodies envisaged by the proposed legislation, the State will be deeply 

involved in the internal affairs of religious institutions. The State will approve the 

internal documentation (constitution, codes of conduct, etc) of a religious 

community in order to establish a so-called Peer Review Committee140. The 

criteria with which a religious institution must comply in order to be recognised 

and licensed141, clearly violates the right to institutional freedom of religion. Since 

a religious institution will have to show acceptable historical and doctrinal 

documentation, significant member numbers, etc., the State will step boldly into 

the internal affairs of religious institutions when these criteria are applied. 

Moreover, the State-appointed bodies created by the proposed legislation will 

license individual religious practitioners142, will be responsible for disciplinary 

matters, appeals, etc.143 - all matters relating to the internal affairs of religious 

institutions. 

 

169. The conclusion is that several components of the right to freedom of religion will 

be severely limited by the proposed legislation. This is probably an unintentional, 

but nonetheless unconstitutional, consequence of the Commission’s proposals. 

 

170. The next question is whether these limitations on the right to freedom of religion 

imposed by the proposed legislation comply with section 36 of the Constitution. 

If it does not comply, the legislation will be unconstitutional. 

 

Justifiability of the limitation on Freedom of Religion 

 

171. While we accept that it may be necessary and appropriate in certain instances to 

limit the religious freedom of those who abuse their freedom at the expense of 

the poor and vulnerable, we respectfully submit that the CRL’s proposed 

recommendations do not pass constitutional muster.  

                                                           
139 S 9, 9.1, 9.2 and 9.3 of the SACRRF 
140 Report, p 35 at para 18.5 
141 Report, p 33 
142 Report, p 37 at para 18.7 
143 Report, pp 31 and 35 



67 

 

 

172. Section 36 of the Constitution requires that a limitation on a constitutional right 

must be reasonable and justifiable in an open and democratic society based on 

human dignity, equality and freedom. This requires that there must be a balance 

between a limitation and its purpose – not any kind of balance, but the balance 

one would expect in an open and democratic society, not in a closed and 

undemocratic society. To determine whether such a balance exists, section 36 

provides five factors to be taken into account by a court of law. 

 

172.1. The nature of the right144, in other words, how important are the 

conduct and interests being protected by this right? As pointed out earlier 

already, the Constitutional Court has confirmed on more than one 

occasion that freedom of religion is regarded in South Africa as an 

extremely important fundamental right with which the State should not 

readily interfere. This factor puts pressure on the importance of the 

purpose of the limitation, and any limitation on the right should be 

considered carefully; 

 

172.2. The importance of the purpose of the limitation145. It must be a 

legitimate and lawful purpose and it must be sufficiently important to 

outweigh the importance of the right being limited. In this case, the 

purpose that can be inferred from the CRL Report is to protect individuals 

from abuses, malpractices and unlawful conduct by some religious 

institutions. This is a legitimate and lawful purpose, although it must be 

considered how widespread this phenomenon is and what benefit the 

limitation will bring for affected individuals. In this case, it is a question 

whether such a sweeping limitation on religious freedom which affects 

all religious institutions and practitioners across the board will reap 

sufficient benefit to justify the limitation.  Here, an important 

consideration is the fact that the vast majority of religious institutions and 

practitioners are law-abiding and do not make themselves guilty of 

                                                           
144 S 36(1)(a) 
145 S 36(1)(b) 
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harmful and/or unlawful practices. (See the other factors to be 

considered below.) 

 

172.3. The nature and extent of the limitation146. What method is used to limit 

the right to freedom of religion and how deeply does the limitation affect 

the conduct and interests protected by the right? Moreover, in 

considering this factor, the Constitutional Court stated in S v Bhulwana; 

S v Gwadiso: “The more substantial the inroad into fundamental rights, 

the more persuasive the grounds for justification must be.147” At this 

point, serious doubt begins to emerge about the constitutionality of the 

proposed legislation. As shown above, several components of the right 

to freedom of religion will be limited by the legislation. The legislation will 

be sweeping by nature. All religious institutions and communities will 

have to observe it, with no exceptions. No doubt, some religious 

institutions, even some already in existence, will not be able to comply 

with the prescribed criteria and will be disqualified. This will completely 

negate the relevant aspects of their religious freedom. So, the limitation 

imposed by the legislation is very far-reaching and severely restricts the 

right to freedom of religion; 

 

172.4. The relation between the limitation and its purpose148. Does the 

limitation protect or promote the purpose, and to what extent? This factor 

also refers to what the Constitutional Court calls the “rational relationship 

test” – is there a rational relationship between the limitation and its 

purpose? This helps to answer the question whether the importance of 

the limitation outweighs the sweeping and far-reaching inroads which the 

limitation causes into the important right to freedom of religion. When the 

limitation goes too far – irrespective of whether it does promote the 

purpose to a particular degree – it is overbroad or over-inclusive and fails 

the test of constitutionality. It is submitted that the limitation imposed by 

the proposed legislation is indeed overbroad. As shown above, it will limit 

                                                           
146 S 36(1)(c) 
147 1996 (1) SA 388 (CC); 1995 (2) SACR 748 
148 S 36(1)(d) 
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various critical aspects of freedom of religion to such an extent that there 

will be no rational relationship between the limitation and its purpose. At 

the same time, it is a fair question to ask whether the legislation will 

indeed solve the problem of abuse and malpractice, which essentially 

comes down to effective policing and law-enforcement. A State-

regulatory regime as proposed by the legislation does not necessarily 

address the issue of effective law-enforcement. Whenever it is uncertain 

whether a limitation will indeed achieve the purpose, there is no a rational 

relationship between the limitation and its purpose.; 

 

172.5. Less restrictive means to achieve the purpose149. Here, the question 

asked by the courts is whether the purpose of the limitation can be 

achieved more or less equally effectively by less restrictive means. The 

proposed legislation is sweeping and far-reaching and limits several 

components of the right to freedom of religion quite severely.  

 

172.6. It is therefore a fair question to ask whether less restrictive means are 

available? In this regard, the CRL Report itself refers to several 

legislative measures already on the statute book that apply to religious 

communities but which some religious institutions do not comply with and 

which should be enforced more effectively. These laws are much less 

restrictive than the broad-scale, and oppressive, regulation of religion 

proposed by the CRL, as it will only restrict the religious freedom of those 

who make themselves guilty of transgression of the law (rather than 

restrict the religious freedom of the innocent and the guilty alike). The 

obvious question is whether the proposed legislation will be at all 

necessary if existing legislation is being enforced more effectively.  As 

pointed out previously, it is clear that less restrictive means are available 

in the form of the effective enforcement of existing legislation to achieve 

the same purpose. This fact seriously undermines the necessity for new 

legislation with the sweeping impact on the freedom of religion explained 

above. It is further submitted that, rather than creating a new law which 
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would place an additional burden on the already strained resources of 

government, the Police and the courts, government should focus its 

energy and resource on enforcing the existing laws. 

 

173. When the above five factors are taken together, the conclusion is inevitable that 

the proposed legislation does not pass constitutional muster. The impact on 

religious freedom is severe, there is no rational relationship between the alleged 

purpose of the legislation and the severe limitation it will impose on religious 

freedom, and there are less restrictive means available to achieve the purpose. 

Accordingly, the limitation is not reasonable and justifiable in an open and 

democratic society, it does not comply with section 36, and the legislation will be 

unconstitutional if adopted. 

 

ALTERNATIVE RECOMMENDATIONS 

 

174. For the reasons mentioned above, the CRL’s recommendations for the legislative 

regulation of religion as proposed in its Report, cannot be supported. The 

proposed regulation is not only unworkable, but unconstitutional.   

 

175. The proposed regulation is further unnecessary, as the problems identified in the 

Report, can be addressed through the enforcement of existing legislation. 

(Further, as explained, even if religion were to be regulated as proposed, there 

is no guarantee that the problems identified by the CRL in its Report will no longer 

occur.  The reality is that one cannot anticipate or prevent every situation, and 

must therefore deal with situations remedially as they arise – through the 

enforcement of existing legislation).  In this regard, the following: 

 

175.1. The Constitutional Court has already made it very clear that a “hands off” 

approach150 applies in respect of the doctrines (i.e. religious convictions, 

beliefs and practices as an expression of those beliefs) of religious 

institutions. In other words, there is no legal ground for regulation of, or 

                                                           
150 De Lange v Presiding Bishop of the Methodist Church of Southern Africa for the time being and 
Another (CCT223/14) [2015] ZACC 35; 2016 (1) BCLR 1 (CC); 2016 (2) SA 1 (CC) (24 November 2015) 
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interference with, doctrinal matters – unless those beliefs and practices 

are clearly harmful or unlawful, in which case existing laws need to be 

implemented and enforced; 

 

175.2. Where religious organisations are registered as a NPC, a living trust, a 

NPO, and/or a PBO in terms of the applicable legislation, and fail to 

comply with that legislation, the bodies responsible for the oversight of 

that legislation should enforce the existing legislation against non-

compliant religious organisations; 

 

175.3. As an influential constitutional body, we submit the CRL can (and should) 

play a critical role in encouraging other State bodies to effectively enforce 

the relevant legislation. We have already explained that there is no 

reason why the CRL itself cannot refer such a case to the relevant 

authority, including laying charges with the SAPS.  

 

175.4. In this regard, we suggest the establishing of a special Ombudsman 

office within the CRL, to investigate and possibly prosecute (with the help 

of the SAPS, SARS or other relevant authorities) genuine abuses. Over 

time, this will result in case law being developed whereby particular 

cases will be tested and constitute legislative standards without 

cumbersome regulation;  

 

175.5. Given that a legitimate role of the CRL is to educate, inform and indeed 

encourage, religious communities and institutions towards lawful and 

accountable behavior, it is proposed that the Commission focuses its 

efforts in this respect on canvassing the co-operation of the religious 

sector for this purpose.  The CRL may want to consider putting in place 

a capacity building and training mechanism, which raises the standard 

of awareness of regulation that does apply such as in the case of 

financial reporting and tax compliance, the nature and implications of the 

human rights framework and culture, etc.); and 
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175.6. The CRL Commission can play an important role to educate and inform 

religious communities, particularly in the poorer and more remote areas 

of South Africa where people are potentially more vulnerable to 

exploitation and abuse, of their legal [e.g.] as members of a voluntary 

association and constitutional rights for example [e.g. to human dignity, 

physical integrity, etc), and the legal remedies at their disposal in the 

event of harmful or unlawful practices by religious institutions or 

practitioners.  

 

176. In so far as governance is concerned, as a starting point, all religious institutions 

should not be expected to register as NPOs. The CRL can (and should) however 

play an invaluable role in: 

 

176.1. Educating and informing religious institutions and their members of the 

various ways in which religious organisations in South Africa, are legally 

organised (namely as a voluntary association, a living trust, or a NPC) 

and what the legal requirements and implications are of each of these; 

and, likewise, the procedures and implications involved in registering as 

a NPO, and/or a PBO; 

 

176.2. Educating and informing religious institutions with regard to the various 

other laws applying to them as religious institutions and practitioners for 

example (e.g. requirements for marriage officers in terms of the Marriage 

Act and/or Civil Union Act; banking laws; immigration and visa laws; 

labour laws; health and safety laws, etc), and the implications of non-

compliance;   

 

176.3. Educating and equipping religious organisations and practitioners with 

regard to governance matters in general, for e.g. calling and running a 

meeting; taking minutes; recording board resolutions; appointing and 

removing office-bearers; and putting governance structures in place; the 

keeping of financial records; running a bank account; splitting personal 

and business activities; etc; and 
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176.4. Assisting religious organisations and practitioners in this regard, by 

making available sample constitutions; memorandums of incorporation; 

rules for convening and conducting meetings; board resolutions; 

minutes, etc. 

 

177. It is respectfully submitted that, given the fact that the hearings with “a random 

sample” of religious and traditional leaders did not specifically include the notion 

of regulation of religion as now proposed in the CRL Report, and in good faith 

towards religious communities in South Africa, it would be prudent to hold back 

the referral of the CRL’s recommendations for the regulation of religion in South 

Africa, to Parliament until such time as a broad consultative process with the 

religious sector has taken place to discuss the way forward.  In this regard, we 

propose as follows: 

 

177.1. That the CRL do its utmost to create and facilitate an environment 

conducive to respecting, protecting, promoting and fulfilling151 the 

constitutional right to religious freedom, and the rights of religious 

communities; 

 

177.2. The CRL could approach the religious sector with the proposal that a 

Task Team (including senior religious leaders, but also legal and other 

professional expertise) be appointed by the sector itself to arrange such 

platform for consultation, and to drive the process;  and 

 

177.3. The outcome of such process could be the adoption of a “Code of Ethics” 

(similar to the King Code of Governance for companies registered in 

terms of the Companies Act), which religious institutions and 

practitioners are encouraged (but not legally compelled) to voluntarily 

subscribe to. This “Code” should be developed and owned by the 

religious sector itself, with the assistance of legal and other professionals 

and the support and input also of the CRL. It will essentially be a 

benchmark for peer-to-peer review as and when excess or perceptions 

                                                           
151 S 7 of the Constitution 
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of abuse are forthcoming, and will therefore be the “peer accountability” 

that the CRL is insisting on.  

 

177.4. Under such conditions, it becomes the responsibility of the religious 

sphere to self-regulate. The SACRRF provides a foundation for this 

work, and such a “Code” would make a valuable contribution to the 

constitutional exercise of the right to Religious Freedom, and indeed the 

global debate about religious freedom in constitutional democracies. 

 

CONCLUSION 

 

178.  In conclusion, we reiterate that we share the CRL’s concerns regarding the 

“commercialisation” of religion and abuse of people’s belief systems, and are 

grateful for what we understand to be a bona fide effort on the part of the 

Commission to protect religious communities against “charlatans” and “con-

artists” who manipulate the poor and vulnerable for selfish gain. 

 

179. The isolated examples of “commercialisation” and abuse mentioned in the 

Report, do not however justify the intrusive, impractical, and unconstitutional 

recommendations proposed by the CRL – particularly when various laws and 

legal mechanisms are already in place to address the problems identified in its 

Report.   

 

180. The CRL’s recommendations for the regulation of religion in South Africa are also 

not congruent with the objectives and provisions of the SACRRF, as agreed to 

by signatories representing 25 million people in South Africa (and which the CRL 

itself has signed and endorsed). 

 

181. In the circumstances, we strongly appeal to the CRL to reconsider the 

recommendations made in its Report, and we affirm our commitment to work with 

the CRL in finding solutions that are both practical and constitutionally sound. 
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GLOSSARY: 

 

ASA: Advertising Standards Authority 

 

CIPC:  The Companies and Intellectual Property Commission 

 

CRL:  The Commission for the Promotion and Protection of the Rights of Cultural, 

Religious and Linguistic Communities 

 

DSD:  The Department of Social Development 

 

NPC:  Non-profit company, registered with CIPC in terms of the Companies Act, 2008 

 

NPO:  Non-profit organisation, registered with DSD in terms of the NPO Act, 1997 

 

NPO Act:  Non-Profit Organisation Act, 1997 

 

PBO:  Public benefit organisation, registered with SARS in terms of the Income Tax 

Act, 1962 

 

SACRRF:  The South African Charter of Religious Rights and Freedoms, overseen by 

the SA Council for the Protection and Promotion of Religious Rights and Freedoms 

(“the Council”) 

 

SAHRC:  The South African Human Rights Commission 

 

SAPS:  The South African Police Service 

 

SARS:  The South African Revenue Serve 

 

VA:  Voluntary Association, established in terms of the common law (not registered) 

 

 


